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Report en Administrative Procedure Act 


By: Harry C. Ames, Chairman, 
Legislative Committee 


The Administrative Procedure Bill (S. 7) was passed by the Senate 
on March 12, 1946, and now awaits action by the House of Representa- 
tives. In the very short time alloted to me before the current JoURNAL 
goes into print, I shall be able to do no more than to highlight the situ- 
ation. 

The membership will recall that it was our original aim to have 
the Commission exempted entirely from the provisions of the Bill. We 
made every possible effort in that direction even to the extent of ap- 
pointing an additional and special committee for contact with the com- 
mittee of the American Bar Association. That committee headed by 
Elmer Smith did a prodigous amount of work and is entitled to most 
of the credit for the many modifications which have ameliorated the 
original severity of the Bill so far as the Commission is concerned. 

The Committees soon learned that it would be impossible to secure 
an outright exemption for the Commission. Both the House and Senate 
Committees seemed adamant on that point. Failing in that direction 
our efforts were devoted to the matter of deleting from the measure 
those provisions which would have worked undue hardship on existing 
procedure or which appeared totally impracticable for use by the Com- 
mission. We had many objections to the original draft. The principal 
ones centered around conflicts between what the Bill provided and what 
is already provided specifically in the statute—conflicts, for example, 
between the Bill and the rather complete procedural rules Jaid down in 
section 17 for Commission procedure and in the Urgent Deficiencies Act 
of 1913 for review by the Courts. We were also concerned with the 
matter of protecting the right of nonlawyers to appear as practitioners. 

In fairness to the Committee for the American Bar Association, it 
is proper to say that they gave us cooperation and that most of our 
suggested changes were adopted and reflected in the various revisions 
of the Bill. The cooperation and assistance given to us by the Commis- 
sion was of inestimable value. 

With this brief introduction I think it will be of interest to the 
membership to reproduce, with appropriate comment, some excerpts 
from the Senate debate. 

In introducing the Bill, Senator McCarran, Chairman of the Sen- 
ate Judiciary Committee, made the following comment at page 2190: 

**Mr. President, it has been said that the law is a jealous mistress. 
I regret exceedingly that I cannot have before me at this moment every 
Member of the Senate of the United States so that each might listen 
to the explanation of a bill which to my mind and to the mind of the bar 
of America is one of the most important measures that have been pre- 
sented to the Congress of the United States in its history. 
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We have set up a fourth order in the tripartite plan of Govern. 
ment which was initiated by the founding fathers of our democracy, 
They set up the executive, the legislative, and the judicial branches; but 
since that time we have set up a fourth dimension, if I may so term it, 
which is now popularly known as administrative in nature. So we have 
the legislative, the executive, the judicial, and the administrative. 

Perhaps there are reasons for that arrangement. We found that 
the legislative branch, although it might enact law, could not very well 
administer it. So the legislative branch enunciated the legal precepts 
and ordained that commissions or groups should be established by the 
executive branch with power to promulgate rules and regulations. These 
rules and regulations are the very things that impinge upon, curb, or 
permit the citizen who is touched by the law, as every citizen of this 
democracy is. 

The bill comes from the Committee on the Judiciary of the Senate 
of the United States, and I think it should be explained to every mem- 
ber of the Senate, because the Committee on the Judiciary desires that 
there should be a full understanding of its provisions and purposes. 
The Committee on the Judiciary is the law committee of this body, and 
the law is the thing which makes democracy vital. This is not a Gov- 
ernment of men. It is a Government of law; and this law is a thing 
which, every day from its enactment until the end of time so far as this 
Government is concerned, will touch every citizen of the Republic. So 
I proceed with a detailed explanation of a bill which should be listened 
to by every member of the Senate. 

Mr. President, Calendar No. 758, Senate bill 7, the purpose of which 
is to improve the administration of justice by prescribing fair admin- 
istrative procedure, is a bill of rights for the hundreds of thousands of 
Americans whose affairs are controlled or regulated in one way or 
another by agencies of the Federal Government. It is designed to pro- 
vide guaranties of due process in administrative procedure. 

The demand for legislation of this type to settle and regulate the 
field of Federal administrative law and. procedure has been widespread 
and consistent over a period of many years. Today there are no clearly 
recognized legal guides for either the public or the administrative off- 
cials of Government departments. The subject of administrative law 
and procedure is not expressly mentioned in the Constitution, and there 
is no recognizable body of such law, as there is for the courts in the 
Judicial Code. 

Even the ordinary operations of administrative agencies are often 
difficult to know, and undoubtedly there have been litigants before 
Government agencies who have received less than justice because they 
were not fully advised of their rights or of the procedure necessary to 
protect them. 

The Committee on the Judiciary has been convinced that there 
should be a simple and standardized plan of administrative procedure. 
This bill is intended to put such a plan into effect.’’ 

In discussing the matter of uniform treatment for all agencies, 
Senator McCarran said on page 2192: 
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‘‘As it has been reported to the Senate, the committee feels that it 
has avoided the mistake of attempting to oversimplify this measure. It 
has not hesitated, therefore, to state functional classifications and ex- 
ceptions where those could be rested upon firm grounds. In so doing, 
the committee has followed the undeviating policy of dealing with types 
of functions as such and in no case dealing with administrative agencies 
by name. That point is important, and I will repeat it if I may. The 
committee has not deviated from the policy of dealing with types of 
functions as such, and the bill in no case deals with administrative 
agencies by name. 

For example, certain war and defense functions are exempted un- 
der the bill, but there is no exemption of the War or Navy Department 
in the performance of their other functions. Obviously it would be 
folly for the committee to presume to distinguish between ‘good’ 
agencies and ‘bad’ agencies, and there is no attempt in the bill to 
make such a distinction. 

To cite another example, the legitimate needs of the Interstate Com- 
merce Commission have been fully considered, but the Commission has 
not been placed in a favored position over other Government agencies 
by exemption from the bill. To state the matter another way, the com- 
mittee feels that administrative operations should be treated as a whole, 
lest the neglect of some link should defeat the purposes of the bill. In 
this connection, I wish to eall the attention of Senators to the chart on 
page 9 of the committee’s report, which emphasizes the committee’s 
approach, by showing, in diagram form, how the principal sections of 
the bill are interrelated.’’ 

Setting forth the primary objectives of the Bill, the Senator con- 
tinued : 

**T cannot emphasize too strongly that the bill now before the Sen- 
ate is not a specification of the details of administrative procedure. 
Neither is it a codification of administrative law. It represents, instead, 
an outline of minimum basic essentials, framed out of long considera- 
tion and in the light of the comprehensive studies I have previously 
mentioned. 

To state it simply, this bill is designed to afford parties affected 
by administrative powers a means of knowing what their rights are, and 
how they may be protected. At the same time, administrators are pro- 
vided with a simple course to follow in making administrative deter- 
minations. The jurisdiction of the courts is clearly stated. The bill 
thus provides for public information, administrative operation, and 
judicial review. 

The substance of what the bill does may be summarized under four 
headings : 

__ First. It provides that agencies must issue as rules certain specified 
information as to their organization and procedure, and also make avail- 
able other materials of administrative law. 

Second. It states the essentials of the several forms of adminis- 
trative proceedings and the limitations on administrative powers. 
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Third. It provides in more detail the requirements for adminis- 
trative hearings and decisions in eases in which statutes require such 
hearings. 

Fourth. It sets forth a simplified statement of judicial review 
designated to afford a remedy for every legal wrong.”’ 

Then we come to that portion of the discussion which dealt with 
the matter of possible conflict between the general requirements of the 
Bill and special and statutory procedural requirements such as those 
governing the Commission. This colloquy occurred : 

‘“‘Mr. REED. Mr. President, will the Senator yield? 

Mr. McCARRAN. I yield. 

Mr. REED. I confess a lack of understanding of the bill. I have 
had considerable experience with some of the Government agencies, 
particularly the Interstate Commerce Commission. Over the years the 
Congress has laid down rules of procedure instructing the Interstate 
Commerce Commission as to how to act in certain cases in the matter 
of rate making, valuations, and orders. All that is prescribed by stat- 
ute. Is there anything in this bill that would interfere with that pro- 
cedure? 

Mr. MecCARRAN. There is nothing in this bill which would inter- 
fere with such procedure. 

Mr. REED. I was a little uncertain, due, of course, to my lack of 
understanding of the bill and my lack of opportunity to give it the 
study which it requires. 

Mr. McCARRAN. I wish to make it very clear to the Senator, be- 
cause I appreciate the fact that he has had long experience in practice 
before the Interstate Commerce Commission, that there is nothing in 
this bill which would take away from the Interstate Commerce Commis- 
sion any thing in the way of functions. 

Mr. REED. And it would not change its method and rule of doing 
business when the method and rule is founded on statutory authority? 

Mr. MecCARRAN. That is correct. 

Mr. REED. I thank the Senator. 

Mr. McCARRAN. Let me say to the Senator from Kansas that 
that has been one of the great problems we have had to work out in the 
long months of study which we have devoted to the bill. We did not 
wish to disrupt or change anything that was statutory; and yet we 
wanted to establish something which would prescribe and define the 
avenue by which the individual citizen could gain access to a public 
agency which would touch his private life, and we wished to find for 
him a way through the procedure.”’ 

The final question put by Senator Reed and the final answer are 
particularly significant. 

In connection with the right of nonlawyers to appear before agen- 
cies such as the Commission, it seems apropos to make some intervening 
comment. The American Bar Association, as such, and its special Com- 
mitee headed by Carl McFarland has never taken the position that non- 
lawyers should be barred. Mr. McFarland made that perfectly clear 
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when he testified before the House Committee. It was also made clear 
in the various revisions and in the comments thereon. In fact, our own 
nonlawyer practitioners were cited as a specific example of the type 
not to be interfered with. 

However, there are individual segments or divisions of the Ameri- 
ean Bar Association which have been persistent in their efforts to bar 
nonlawyers. This agitation recently became disturbing enough to 
prompt a letter to Senator McCarran, urging no change in existing 
conditions and asking opportunity to be heard in person against it if 
any such change were contemplated. The following reassuring letter 
was received from him: 


My dear Mr. Ames: 


I have your letter of March 6. I can say categorically that, so far 
as the Committee on the Judiciary is concerned, there is no thought of 
restoring to the bill S. 7 any provisions in derogation of the right of 
non-lawyers to practice before Government bureaus and departments. 

The American Bar Association has not made any such effort, to the 
best of my knowledge, but supports the bill in the form in which it was 
reported from the Committee; and in that form, the bill specifically 
preserves the status quo with respect to non-lawyers. 

I appreciate your interest in bringing this matter to my attention, 
and I am glad to be able to give you the assurance contained in this 
letter. 

Kindest regards. 

Sincerely, 
Pat McCarran 


It is comforting to note how the Senator kept his promise as evi- 
denced by the following discussion : 

Subsection (a) of section 6 refers to appearance. It provides that 
any person compelled to appear in person before any agency or its 
representative is entitled to counsel. In other cases, every party may 
appear in person or by counsel. So far as the responsible conduct of 
public business permits, any interested person may appear before any 
ageney or its responsible officers at any time for the presentation or 
adjustment of any matter. Agencies are to proceed with reasonable 
dispatch to conclude any matter so presented, with due regard for the 
convenience and necessity of the parties. Nothing in the subsection is 
to be taken as recognizing or denying the propriety of nonlawyers repre- 
senting parties. 

Mr. AUSTIN. Mr. President, before the Senator leaves that 
thought, I wish to ask a question. I notice on page 28 of the bill, line 7, 
in the section to which the Senator is referring, this language: 

Nothing herein shall be construed either to grant or to deny to any 
person who is not a lawyer the right to appear for or represent others 
before any agency or in any agency proceeding. 

Is it not a fact that somewhere in the bill the distinguished Senator 
has reserved the right to a nonprofessional—that is, a man who is not 
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a lawyer—to appear, if the agency having jurisdiction permits it? 
That is, there is a discretion permitted, is there not? For example, take 
a case where a scientific expert would better represent before the Com- 
mission the interests involved than would a lawyer. The right to obtain 
that privilege is granted in the bill somewhere, is it not? 

Mr. MecCARRAN. The Senator is correct; and in connection with 
that I wish to read from the Attorney General’s comment, as follows: 

This subsection does not deal with, or in any way qualify, the 
present power of an agency to regulate practice at its bar. It expressly 
provides, moreover, that nothing in the act shall be construed either to 
grant or to deny the right of nonlawyers to appear before agencies in 
a representative capacity. Control over this matter remains in the re- 
spective agencies. 

That is the Attorney General’s observation. 

Mr. AUSTIN. Mr. President, will the Senator yield to me further? 

Mr. MecCARRAN. Gladly. 

Mr. AUSTIN. I wish to ask the Senator if the provision of the bill 
which I shall now read means to make permissible the appearance for 
a principal of any person the agency deems appropriate. I read: 

Any person compelled to appear in person before any agency or 
representative thereof shall be accorded the right to be accompanied, 
represented, and advised by counsel or, if permitted by the agency, by 
other qualified representative. 

Does the Senator construe that language as authorizing, for exam- 
ple, a principal to be represented by an accountant? 

Mr. MecCARRAN. The answer is emphatically ‘‘yes.’’ 

Mr. McKELLAR. Mr. President, will the Senator yield? 

Mr. MeCARRAN. I yield. 

Mr. McKELLAR. The next sentence following the one which the 
distinguished Senator from Vermont has just read apparently provides 
for that. The language is: 

Every party shall be accorded the right to appear in person or by 
or with counsel or other duly qualified representative in any agency 
proceeding. 

That language seems to be broad enough to cover the whole matter. 

Mr. AUSTIN. I hope it does, Mr. President. 

Mr. McKELLAR. I hope so, too. 

Mr. AUSTIN. I have doubt about it, however. The word ‘‘repre- 
sentative’’ having a special legal interpretation, I did not know but 
that it was limited to that. That is why I asked the question. 

Mr. McCARRAN. I want to make very clear that my answer is in 
the affirmative both to the Senator from Vermont and to the Senator 
from Tennessee. 

Mr. FERGUSON. Mr. President, will the Senator yield? 

Mr. McKELLAR. I yield. 

Mr. FERGUSON. Did the Senator say that the language guaran- 
tees the right of a person in all cases to appear by his counsel ? 

Mr. McCARRAN. Positively so. 
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Mr. FERGUSON. How would the Senator define the word ‘‘coun- 
sel’’? Does that mean lawyer? 

Mr. McCARRAN. He may be a lawyer or he may be a nonlawyer. 

Mr. FERGUSON. He may be a nonlawyer. Then could the agency 
determine what particular person may be qualified to appear before it? 

Mr. MeCARRAN. Will the Senator repeat the question ? 

Mr. FERGUSON. Could the agency itself determine the qualifi- 
eations of representatives of parties? 

Mr. MeCARRAN. It is left open so that the agency may deter- 
mine the qualification of any one who may appear in certain classes of 
eases. As, for instance, in an accusatory case, where one is accused of 
something, he may be required to appear by attorneys so as to defend 
him in his rights. 

Mr. FERGUSON. Let us consider the Tax Board. Could the 
Board itself determine that certain individuals were qualified to appear 
and that other persons were not qualified to appear? 

Mr. McCARRAN. The answer to that question is ‘‘No.’’ The 
Board could not do so. The Board would have to accept lawyers or 
nonlawyers, as the case might be, because a tax expert may not be a 
lawyer. 

Mr. FERGUSON. Let us take the patent bar. 

Mr. McCARRAN. The same is true in that case. A certified public 
accountant, for instance, may not be a lawyer, but he could appear. 

Mr. AUSTIN. Mr. President, the only point is that he would have 
to be permitted to appear. 

Mr. MecCARRAN. That is true. He would have to be permitted 
by the agency to appear. There is an explanatory statement in the com- 
mittee report which I desire to read. It refers to subsection (a) of sec- 
tion 6, and is found on page 19 of the report: 

The final sentence provides that the subsection shall not be taken 
to recognize or deny the right of nonlawyers to be admitted to practice 
before any agency, such as the practitioners before the Interstate Com- 
merce Commission. 

That has become quite an outstanding practice. 

The use of the word ‘‘counsel’’ means lawyers. While the sub- 
section does not deal with the matter expressly, the committee does not 
believe that agencies are justified in laying burdensome admission re- 
quirements upon members of the bar in good standing before the courts. 
The right of agencies to pass upon the qualifications of nonlawyers, 
however, is expressly recognized and preserved in the subsection. 

Mr. FERGUSON. Mr. President, will the Senator yield? 

Mr. McCARRAN. Yes. 

Mr. FERGUSON. The last sentence read by the able Senator 
would indicate that if a member of the bar was in good standing before 
the bar he would have the right to appear. Only with respect to non- 
members of the bar could the agency make determination as to whether 
they have the qualifications to appear before it. 

Mr. MeCARRAN. That is correct. 

Of general interest to our lawyer members is the following comment 
upon the ‘‘scintilla’’ rule and the doctrine of ‘‘administrative finality’’. 








I. C. C. PRACTITIONERS’ JOURNAL 





Mr. McCARRAN. Let me say to the Senator from Vermont that 
in the preparation of this bill many obstacles were encountered. Some 
of us insisted that the testimony must be relevant, material, and com- 
petent, and that nothing else should be taken. However, representatives 
of agencies came before us and presented their views, saying that such 
a rule would curtail their operations, and that they ought to be given 
greater latitude. They said to us, ‘‘We are not lawyers. We are 
acting in a quasi-judicial capacity. We ought to be able to go outside 
and get hearsay testimony, if you please. We might be able to indulge 
in theory.’’ So rather than curtail the agencies, we sought an inter- 
mediate ground which we thought would be protective of the rights of 
individuals, and at the same time would not handicap the agencies. So 
we said to them, ‘‘ You may go outside and get what would be secondary 
evidence, or hearsay; you may perhaps even go into the realm of con- 
jecture ; but when you write your decision it must be based. upon pro- 
bative evidence and nothing else. If in the formation of your decision 
you consider other than probative evidence, your decision will be sub- 
ject to being set aside by a court of review.”’ 

In other words, we did not wish to destroy the administrative 
agencies or proscribe the methods under which they have been operat- 
ing. Some of us know that in committees of the Senate we very fre- 
quently hear evidence which we know is hearsay. I doubt very much if 
any hearing is ever conducted in which, to some extent, hearsay is not 
admitted. But we believed, and we now believe, that reasonable men 
ean sift the grain from the chaff. Then we laid down the rule that the 
administrative agencies must not make a finding which impinges upon 
an individual unless there is behind such finding probative evidence to 
sustain it. That is what we have worked out in this bill. I have given 
the explanation at some length in answer to the Senator from Vermont. 

Mr. FERGUSON. Mr. President, will the Senator yield? 

Mr. McCARRAN. I yield. 

Mr. FERGUSON. Would the Senator, then, say that the judgment 
or decision of the agency must be based upon stronger proof than a 
seintilla of evidence? 

Mr. MecCARRAN. Much stronger. 

Mr. FERGUSON. The old rule which applied in the courts, parti- 
cularly on certiorari, was that if there was any evidence to sustain the 
verdict or judgment, it should be sustained. The courts have many 
times so held. The Senator would say, would he not, that something 
more than ‘‘any evidence’’ is required to sustain such a decision? 

Mr. MeCARRAN. The answer is in the affirmative. We say that 
the evidence must be substantial probative evidence. 

Mr. FERGUSON. So we are changing the rule which has been ap- 
plied in the past that any evidence, or a scintilla of evidence, as it is 
sometimes defined, is sufficient to sustain a verdict or judgment. 

Mr. MeCARRAN. We tried as best we could to establish a guide 
for administrative groups so that they would apply the rule in such a 
way that there would be substantial probative evidence behind their 
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findings, and so that they could say, ‘‘We are not afraid to have our 
findings reviewed by a court.”’ 

Mr. GEORGE. Mr. President, will the Senator yield? 

Mr. McCARRAN. I yield. 

Mr. GEORGE. The courts have many times held that if there is 
any evidence to sustain the finding of an administrative board under 
the statute, the courts have no power to intervene. If this bill should 
become a law would that rule, as heretofore construed by the courts, 
remain in effect? 

Mr. MeCARRAN. The courts have given various constructions. 
The courts in reviewing an order, are governed by the provisions of sec- 
tion 10 (e), which states the substantial-evidence rule. In other words, 
in some instances the courts have held that there must be substantial 
evidence. We are saying that there must be probative evidence of a 
substantial nature, and that even though the commission or bureau 
may take hearsay evidence in its hearings, it must have some probative 
evidence to sustain its finding. 

Mr. GEORGE. The point I wish to raise is that some of the acts 
of Congress, particularly those enacted in recent years, have led the 
courts to hold—and they so hold—that if there be any evidence to sus- 
tain the finding of a board or agency, the court has no power to inter- 
fere with it. 

Mr. MecCARRAN. I would put it in this way— 

Mr. GEORGE. Would the enactment of this bill require some sub- 
stantial or probative evidence to support such a finding? 

Mr. McCARRAN. Yes. 

Mr. GEORGE. Take the labor relations cases. Senators are fami- 
liar with them. The circuit courts have frequently complained against 
what the Labor Relations Board did, but have said, ‘‘We are powerless 
to interfere with it.’’ Would this bill change that rule, if the court 
were of the opinion that there was no probative evidence? 

Mr. McCARRAN. Yes; it would change that rule. 

Mr. GEORGE. I am pleased to hear it. 

Mr. MeCARRAN. I thank the Senator. 

Your committee regrets, of course, that it with the aid of Mr. 
Smith’s committee, was unable to secure an outright exemption of the 
Commission. It feels, however, that the Bill has been modified to such 
an extent that the Commission will not have too much difficulty in 
funetioning under it. 


Respectfully submitted, 
Harry C. AMES 


Chairman, Legislative Committee. 








A Study of 
Minimum Reasonable Rates* 


By Myron WITTERS 


Examiner, Bureau of Formal Cases, 
Interstate Commerce Commission. 


INTRODUCTION 


Since the power to prescribe minimum reasonable rates for common 
earriers by railroad was first conferred upon the Commission by the 
Transportation Act of 1920 there have been numerous cases in which 
that power has been exercised, and the principles governing the exer- 
cise of such power have been discussed by the Commission and by the 
courts. 

One of the principal objects of this study is to point out that the 
term ‘‘reasonably compensatory’’ in connection with rates appears only 
in section 4 of the Interstate Commerce Act, but many of the cases 
involving the question of whether rates are less than a reasonable mini- 
mum seem to turn upon the question of whether such rates are reason- 
ably compensatory. It is pertinent, therefore, to inquire whether rea- 
sonably compensatory rates under section 1 of the Act are synonymous 
with reasonably compensatory rates under section 4 of the Act. The 
term ‘‘reasonably compensatory’’ as used in the fourth section has 
been specifically defined by the Commission. 

It is also the purpose of this study to examine the question of 
whether out-of-pocket or fully distributed costs are controlling or im- 
portant factors or tests to be applied in the determination of minimum 
reasonable rates. 

The Commission has also been given authority to determine and 
prescribe minimum reasonable rates for motor carriers, water carriers, 
and freight forwarders. Cases dealing with minimum reasonable rates 
for motor carriers and water carriers are discussed. 

Minimum rate orders under section 13 of the Act and the findings 
upon which such orders are based are also discussed. 


* This study was undertaken at the direction of Commissioner J. Haden All- 
og It is issued as information, and has not been considered or approved by 
nterstate Commerce Commission. Comments on decision represent only the 


the 


views of the Examiner. 
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A SUMMARY OF THE PRINCIPLES 


Minimum reasonable rates may be prescribed to remove any viola- 
tion of Part I of the Interstate Commerce Act. Under Part II a mini- 
mum reasonable rate may be prescribed whenever a rate is unjust or 
unreasonable or unjustly discriminatory or unduly preferential or pre- 
judicial. However, under Part IIT minimum reasonable intrastate rates 
cannot be prescribed to remove discrimination against interstate com- 
merece. The Commission is authorized to prescribe minimum reasonable 
rates of contract carriers whenever their rates or charges contravene 
the national transportation policy or any provision of Part II. The 
provisions of Part III with respect to minimum reasonable rates are 
similar to those in Part II. The provisions of Part IV with respect to 
minimum reasonable rates are similar to those in Part I. 

There is a close relation between the statutory provisions relating 
to the Commission’s power to fix minimum reasonable rates and the 
statutory provisions defining the rule of rate making contained in sees. 
15a, 216 (i), 307 (f), 406 (d), and the national transportation policy. 

The law does not contain any standards for the determination of 
minimum reasonable rates. In fixing a minimum reasonable rate the 
same tests or standards as those generally used in fixing a maximum 
reasonable rate are applied. The test of whether a rate is ‘‘reasonably 
compensatory’’ has frequently been applied. Such test has not gen- 
erally been applied in fixing minimum reasonable intrastate rates under 
sec. 13 (4). The term ‘‘reasonably compensatory’’ does not appear in 
any of the statutory provisions relating to the power of the Commission 
to fix minimum reasonable rates. The only place where this term ap- 
pears in the Interstate Commerce Act is in the 4th section. 

The term ‘‘reasonably compensatory’’ was defined by the Commis- 
sion in Transcontinental Cases of 1922, 74 I. C. C. 48, at p. 71 as follows: 


In the light of these and similar considerations, we are of 
opinion and find that in the administration of the fourth section 
the words ‘‘reasonably compensatory’’ imply that a rate properly 
so described must (1) cover and more than cover the extra or addi- 
tional expenses incurred in handling the traffic to which it applies; 
(2) be no lower than necessary to meet existing competition; (3) 
not be so low as to threaten the extinction of legitimate competition 
by water carriers; and (4) not impose an undue burden on other 
traffic or jeopardize the appropriate return on the value of the 
property generally, as contemplated in section 15a of the act. It 
may be added that rates of this character ought, wherever possible, 
to bear some relation to the value of the commodity carried and 
the value of the service rendered in connection therewith. 


The above definition of the term ‘‘reasonably compensatory’’ for admin- 
istration of the fourth section, does not specifically approve the added 
traffic or out-of-pocket cost formula, but it does specify that a reason- 
ably compensatory rate must ‘‘cover and more than cover the extra or 
additional expenses incurred in handling the traffic to which it applies.’’ 
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On the other hand the added traffic or out-of-pocket formula has not 
been accepted as a test for determining minimum reasonable rates, but 
on the contrary has been expressly condemned. Freight, All Kinds, 
Lincoln, Omaha, and Nebraska Points, 32 M. C. C. 339; All Freight 
from Eastern Ports to the South, 251 I. C. C. 361; Petroleum From 
South Atlantic Ports to Southeast, 245 I. C. C. 23. It is clear that 
the term ‘‘reasonably compensatory’’ when used as a test of a mini- 
mum reasonable rate means a rate which covers all costs. It is not 
necessary to find that a rate is not ‘‘reasonably compensatory”’ as a 
basis for a finding that a rate is less than just and reasonable. 

In Nor. Pac. Ry. v. North Dakota, 236 U. S. 585, the Supreme 
Court held that railroad rates fixed by a State legislature which failed 
to cover the full cost of the service, were confiscatory, in violation of the 
constitutional guaranty of due process. The court found no basis for 
distinguishing between so-called ‘‘out-of-pocket costs’’ and other ex- 
penses or costs actually incurred. The court at pp. 596, 597, said: 


We have, then, to apply these familiar principles to a case 
where the State has attempted to fix a rate for the transportation 
of a commodity under which, taking the results of the business to 
which the rate is applied, the carrier is compelled to transport the 
commodity for less than cost or without substantial compensation 
in addition to cost. We say this, for we entertain no doubt that, in 
determining the cost of the transportation of a particular commod- 
ity, all the outlays which pertain to it must be considered. We find 
no basis for distinguishing in this respect between so-called ‘‘out- 
of pocket costs’’, or ‘‘actual’’ expenses, and other outlays which 
are none the less actually made because they are applicable to 
all traffic, instead of being exclusively incurred in the traffic in 
question. Illustrations are found in outlays for maintenance of 
way and structures, general expenses and taxes. It is not a suf- 
ficient reason for excluding such, or other, expenses to say that 
they would still have been incurred had the particular com- 
modity not been transported; the common carrier is under a duty 
to carry, and the expenses of its business at a particular time are 
attributable to what it does carry. The State cannot estimate the 
cost of carrying coal by throwing the expense incident to the main- 
tenance of the roadbed, and the general expenses, upon the car- 
riage of wheat; or the cost of carrying wheat by throwing the bur- 
den of the upkeep of the property upon coal and other commodities. 
This, of course, does not mean that all commodities are to be treated 
as carried at the same rate of expenses. The outlays that exclusive- 
ly pertain to a given class of traffic must be assigned to that class, 
and the other expenses must be fairly apportioned. It may be dif- 
ficult to make such apportionment, but when conclusions are based 
on cost the entire cost must be taken into account. 


In its conclusions at p. 604 the court said: 


* * * * With respect to particular rates, it is recognized that there 
is a wide field of legislative discretion, permitting variety and 
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classification, and hence the mere details of what appears to be a 
reasonable scheme of rates, or a tariff or schedule affording sub- 
stantial compensation, are not subject to judicial review. But this 
legislative power cannot be regarded as being without limit. The 
constitutional guaranty protects the carrier from arbitrary action 
and from the appropriation of its property to public purposes out- 
side the undertaking assumed; and where it is established that a 
commodity, or a class of traffic, has been segregated and a rate im- 
posed which would compel the carrier to transport it for less than 
the proper cost of transportation, or virtually at cost, and thus the 
earrier would be denied a reasonable reward for its service after 
taking into account the entire traffic to which the rate applies, it 
must be concluded that the State has exceeded its authority. 


However, the test of whether a rate would be confiscatory under the 
due process clause of the fifth amendment to the constitution was ex- 
pressly rejected as the test of a ‘‘reasonably compensatory’’ rate in the 
administration of the 4th section, one reason being that the carriers 
may voluntarily establish rates which the court might find confiscatory 
if imposed by a regulatory body. The same reasoning would apply to 
rates voluntarily proposed by the carriers where no fourth section relief 
is sought, but where it is contended that the proposed rates are un- 
reasonably low. The Commission in recent cases dealing with rates 
voluntarily proposed by the carriers have required that such rates be 
high enough to cover all costs, and even where they are high enough to 
cover all costs the Commission has held them to be unreasonably low 
and prescribed minimum reasonable rates. 

The Commission in Freight, All Kinds, Lincoln, Omaha, and Neb- 
raska Point, supra, said that the predominant element to be considered 
in determining a minimum reasonable rate is whether the rate is ‘‘ reason- 
ably compensatory’’. In numerous other cases, however, the Commis- 
sion has found rates unreasonably low even though covering full costs 
and therefore ‘‘reasonably compensatory’’. An example is Petroleum 
Between Washington, Oregon, Idaho, Montana, 234 I. C. C. 609, sus- 
tained Scandrett v. United States, 32 Fed. Supp. 995, Scandrett v Uni- 
ted States, 312 U. S. 661. The Commission said at p. 632: ‘‘It is ap- 
parent that the proposed rates are compensatory, considering all costs.’’ 

Where minimum reasonable rates are prescribed to remove dis- 
crimination against interstate commerce under sec. 13 (4) the question 
of whether the intrastate rates are reasonably compensatory or cover 
the cost of the service is seldom considered. 

The leading case in the United States Supreme Court on the subject 
of minimum reasonable rates is Youngstown Co. v. United States, 295 
U. S. 476, wherein the court at p. 480 said: 


Comparisons of other rates in the same or adjacent territory, 
while not a conclusive test of reasonableness of a rate under inves- 
tigation, have probative value. There was much other evidence 
bearing upon the character of the service and cost. The order of 
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the Commission was based primarily upon the reasonableness of 
the minimum prescribed. The existing rate structure furnished 
support for the finding of reasonableness. 


In this case the court indicates that the principal test of minimum 
reasonableness is ‘‘Comparisons of other rates in the same or adjacent 
territory’’. This is also the principal test of maximum reasonable rates, 

In the regulation of motor carrier rates under the Motor Carrier 
Act of 1935, now part II of the Interstate Commerce Act, the Commis- 
sion has used its power to prescribe minimum reasonable rates quite ex- 
tensively, in contrast to the very sparing use of that power in the regu- 
lation of railroad rates under part I of the Interstate Commerce Act. 
Minimum class and commodity rates for motor common carriers have 
been prescribed in New England, Trunk-line, Central, and portions of 
Midwestern territories, and in California between Los Angeles commer- 
cial zone and the Los Angeles Harbor commercial zone. These minimum 
reasonable rates were prescribed at the urgent request of the great 
majority of the motor common carriers operating in these territories, 
and generally speaking, were based upon rates agreed to by the major- 
ity of the so-called conference motor carriers participating in the agen- 
ey tariffs. The minimum rate orders in the Trunk-line, Central, and 
Midwestern cases have been vacated. The order in the New England 
ease has also been vaeated as to commodity rates and suspended as to 
class rates. ‘ 

Summarizing, the tests which are most frequently applied in the 
determination of minimum reasonable rates are: 

(1) Cost of service (fully allocated costs) and whether rates are 
‘*reasonably compensatory”’’. 

(2) Comparisons with rates on the same commodities in the same 
general territory and comparison with rates of other carriers, includ- 
ing carriers engaged in other forms of transportation. 

(3) Whether the rate is lower than necessary to meet the compe- 
tition. 

(4) Whether the rates are so low as to destroy competition. 

(5) Whether the rates will throw an undue burden on other traffic. 

(6) Whether the rates will jeopardize an entire rate structure. 

(7) Whether the rates conform to the ‘‘national transportation 
policy’’ and the rule of rate-making in section 15a (or comparable pro- 
visions in Parts II, III and IV of the Act). 

(8) Value of the commodity. 
(9) Value of the service. 


Statutory Authority of the Commission 


(a) Rail Transportation 


The power to prescribe minimum reasonable rates for rail trans- 
portation was conferred upon the Commission by the Transportation 
Act of February 28, 1920, amending sec. 15 (1). 
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See. 15 (1) (As amended June 29, 1906, June 18, 1910, February 
28, 1920, March 4, 1927, June 19, 1934, August 9, 1935, and September 
18, 1940). That whenever, after full hearing, ****** the Commission 
shall be of opinion that any individual or joint rate, fare, or charge 
whatsoever demanded, charged, or collected by any common carrier or 
carriers subject to this part for the transportation of persons or prop- 
erty as defined in the first section of this part, or that any individual 
or joint classification, regulation, or practice whatsoever of such car- 
rier or carriers subject to the provisions of this part, is or will be un- 
just or unreasonable or unjustly discriminatory or unduly prefer- 
ental or prejudicial, or otherwise in violation of any of the provisions 
of this part, the Commission is hereby authorized and empowered to 
determine and prescribe what will be the just and reasonable individual 
or joint rate, fare, or charge, or rates, fares, or charges, to be there- 
after observed in such case, or the maximum or minimum, or maximum 
and minimum, to be charged, and what individual or joint classification, 
regulation, or practice is or will be just, fair, and reasonable, to be 
thereafter followed, and to make an order *******, 

It is noted that minimum reasonable rates may be prescribed when 
any rate or charge is found to be ‘‘unjust or unreasonable or unjustly 
discriminatory or unduly preferential or prejudicial, or otherwise in 
violation of any of the provisions of this part’’. Minimum reasonable 
rates may therefore be prescribed to remove unjust discrimination or 
undue prejudice or any other violation of Part I of the Act, and in such 
eases the order need not be in the alternative. Youngstown Co. v. Unit- 
ed States, 295 U. S. 476. 


Minimum joint rates 


See. 15 (3) The Commission may, and it shall whenever deemed 
by it to be necessary or desirable in the public interest, after full hear- 
ing upon complaint or upon its own initiative without complaint, estab- 
lish through routes, joint classifications, and joint rates, fares, or charg- 
es, applicable to the transportation of passengers or property by 
earriers subject to this part, or by carriers by railroad subject to this 
part and common carriers by water subject to part ITI, or the maxima 
or minima, or maxima and minima, to be charged, and the divisions of 
such rates, fares, or charges as hereinafter provided, and the terms 
and conditions under which such through routes shall be operated. **** 


Minimum proportional rates 


Sec. 6 (11) When property may be or is transported from point 
to point in the United States by rail and water through the Panama 
Canal or otherwise, the transportation being by a common carrier or 
earriers, and not entirely within the limits of a single State, the Inter- 
state Commerce Commission shall have jurisdiction of such transporta- 
tion and of the carriers, both by rail and by water, which may or do 
engage in the same, in the following particulars, in addition to the 
jurisdiction given by the Act to regulate commerce, as amended June 
eighteenth, nineteen hundred and ten: 
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(a) To establish physical connection between the lines of the rail 
carrier and the dock at which interchange of passengers or property is 
to be made *******, 

(b) To establish proportional rates, or maximum, or minimum, or 
maximum and minimum proportional rates, by rail to and from the 
ports to which the traffic is brought, or from which it is taken by the 
water carrier, and to determine to what traffic and in connection with 
what vessels and upon what terms and conditions such rates shall apply. 
By proportional rates are meant those which differ from the correspond- 
ing local rates to and from the port and which apply only to traffic 
which has been brought to the port or is carried from the port by a 
common earrier by water. 


Minimum rates to remove discrimination against interstate or foreign commerce 


See. 13 (3) Whenever in any investigation under the provisions 
of this part, or in an investigation instituted upon petition of the ear- 
rier concerned, which petition is hereby authorized to be filed, there 
shall be brought in issue any rate, fare, charge, classification, regula- 
tion, or practice, made or imposed by authority of any State or initi- 
ated by the President during the period of Federal control, the Com- 
mission, before proceeding to hear and dispose of such issue, shall cause 
the State or States interested to be notified of the proceeding.******* 

See. 13 (4) Whenever in any such investigation the Commission, 
after full hearing, finds that any such rate, fare, charge, classification, 
regulation, or practice causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the 
other hand, or any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce, which is hereby forbidden and 
declared to be unlawful, it shall prescribe the rate, fare, or charge, or 
the maximum or minimum, or maximum and minimum, thereafter to 
be charged, and the classification, regulation, or practice thereafter to 
be observed, in such manner as, in its judgment, will remove such ad- 
vantage, preference, prejudice, or discrimination. Such rates, fares, 
charges, classifications, regulations, and practices shall be observed 
while in effect by the carriers parties to such proceeding affected there- 
by, the law of any State or the decision or order of any State author- 
ity to the contrary notwithstanding. 


(b) Motor vehicle transportation 


Common carriers 


See. 216 (e) Any person, State Board, organization, or body po- 
litie may make complaint in writing to the Commission that any such 
rate, fare, charge, classification, rule, regulation, or practice, in effect 
or proposed to be put into effect, is or will be in violation of this sec- 
tion or of section 217. Whenever, after hearing, upon complaint or in 
an investigation on its own initiative, the Commission shall be of the 
opinion that any individual or joint rate, fare, or charge, demanded, 
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charged, or collected by any common carrier or carriers by motor ve- 
hicle or by any common carrier or carriers by motor vehicle in con- 
junction with any common earrier or carriers by railroad and/or ex- 
press, and/or water for transportation in interstate or foreign commerce, 
or any classification, rule, regulation, or practice whatsoever of such 
earrier or carriers affecting such rate, fare, or charge or the value of 
the service thereunder, is or will be unjust or unreasonable, or unjustly 
discriminatory or unduly preferential or unduly prejudicial, it shall 
determine and prescribe the lawful rate, fare, or charge or the maximum 
or minimum, or maximum and minimum rate, fare, or charge thereafter 
to be observed, or the lawful classification, rule, regulation, or practice 
thereafter to be made effective and the Commission shall, whenever 
deemed by it to be necessary or desirable in the public interest. after 
hearing, upon complaint or upon its own initiative without a complaint, 
establish through routes and joint rates, fares, charges, regulations, or 
practices, applicable to the transportation of passengers by common 
carriers by motor vehicle, or the maxima or minima, or maxima and 
minima, to be charged, and the terms and conditions under which such 
through routes shall be operated: Provided, however, That nothing in 
this part shall empower the Commission to prescribe, or in any manner 
regulate the rate, fare, or charge for intrastate transportation, or for 
any service connected therewith, for the purpose of removing discrimi- 
nation against interstate commerce or for any other purpose whatever. 


Contract carriers 


See. 218 (b) Whenever, after hearing, upon complaint or upon 
its own initiative, the Commission finds that any minimum rate or 
charge of any contract carrier by motor vehicle, or any rule, regulation 
or practice of any such carrier affecting such minimum rate or charge, 
or the value of the service thereunder, for the transportation of passen- 
gers or property or in connection therewith, contravenes the national 
transportation policy declared in this Act, or is in contravention of any 
provision of this part, the Commission may prescribe such just and 
reasonable minimum rate or charge, or such rule, regulation, or prac- 
tice as in its judgment may be necessary or desirable in the public 
interest and to promote such policy and will not be in contravention of 
any provision of this part. Such minimum rate or charge, or such rule, 
regulation, or practice, so prescribed by the Commission, shall give no 
advantage or preference to any such carrier in competition with any 
common earrier by motor vehicle subject to this part, which the Com- 
mission may find to be undue or inconsistent with the public interest 
and the national transportation policy declared in this Act, and the 
Commission shall give due consideration to the cost of the services 
rendered by such carriers, and to the effect of such minimum rate or 
charge, or such rule, regulation, or practice, upon the movement of 
traffic by such carriers. All complaints shall state fully the facts com- 
plained of and the reasons for such complaint and shall be made under 
oath. 
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(c) Water carrier transportation 


See. 303 (j) Nothing in this part shall be construed to interfere 
with the exclusive exércise by each State of the power to regulate in- 
trastate commerce by water carriers within the jurisdiction of such 
State. 

See. 303 (k) Nothing in this part shall authorize the Commission 
to prescribe or regulate any rate, fare, or charge for intrastate trans- 
portation, or for any service connected therewith, for the purpose of 
removing discrimination against interstate commerce or for any other 
purpose. 


Common carriers 


See. 307 (b) Whenever, after hearing, upon complaint or in an 
investigation on its own initiative, the Commission shall be of opinion 
that any individual or joint rate, fare, or charge demanded, charged, 
or collected by any common carrier or carriers by water for transpor- 
tation subject to this part, or any regulation, practice, or classification 
of such carrier or carriers relating to such transportation, is or will be 
unjust or unreasonable, or unjustly discriminatory, or unduly prefer- 
ential or prejudicial, or otherwise in violation of any provision of this 
part, it may determine and prescribe the lawful rate, fare, or charge 
or the maximum or minimum, or maximum and minimum rate, fare, or 
charge thereafter to be observed, or the lawful regulation, practice, or 
classification thereafter to be made effective. 

See. 307 (c) In any proceeding to determine the justness or reason- 
ableness of any rate, fare, or charge of any common carrier by water 
there shall not be taken into consideration or allowed as evidence or 
elements of value of the property of such carrier either goodwill, earn- 
ing power, or the certificate under which such carrier is operating; and 
in applying for and receiving a certificate under this part any such ear- 
rier shall be deemed to have agreed to the provisions of this subsection 
on its own behalf and on behalf of all transferees of such certificate. 


Minimum joint rates 


See. 307 (d) The Commission may, and it shall whenever deemed 
by it to be necessary or desirable in the public interest, after full hear- 
ing upon complaint or upon its own initiative without complaint, es- 
tablish through routes, joint classifications, and joint rates, fares, or 
charges, applicable to the transportation of passengers or property by 
common carriers by water, or by such carriers and carriers by railroad, 
or the maxima or minima, or maxima and minima, to be charged, and 
the divisions of such rates, fares, or charges as hereinafter provided, 
and the terms and conditions under which such through routes shall 
be operated. ******* 


Contract carriers 


See. 307 (h) Whenever, after hearing, upon complaint or its own 
initiative, the Commission finds that any minimum rate or charge of 
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any contract carrier by water, or any rule, regulation, or practice of 
any such carrier affecting such minimum rate or charge, or the value 
of the service thereunder, contravenes the national transportation policy 
declared in this Act, or is in contravention of any provision of this part, 
the Commission may prescribe such just and reasonable minimum rate 
or charge, or such rule, regulation, or practice as in its judgment may 
be necessary or desirable in the public interest and to promote such 
policy and will not be in contravention of any provision of this part. 
Such minimum rate or charge, or such rule, regulation, or practice, so 
prescribed by the Commission, shall give no advantage or preference to 
any such carrier in competition with any common carrier by water sub- 
ject to this part, which the Commission may find to be undue or incon- 
sistent with the public interest and the national transportation policy 
declared in this Act, and the Commission shall give consideration to 
the cost of the services rendered by such carriers, and to the effect of 
such minimum rate or charge, or such rule, regulation, or practice, 
upon the movement of traffic by such carriers. All complaints shall 
state fully the facts complained of and the reasons for such complaint 
and shall be made under oath. 


(d) Freight forwarder transportation 


See. 406 (b) Whenever, after hearing, upon complaint or in an 
investigation on its own initiative, the Commission shall be of opinion 
that any rate or charge demanded, charged, or collected for service sub- 
ject to this part, or any classification, regulation, or practice relating 
thereto, is or will be unjust or unreasonable or unjustly discriminatory 
or unduly preferential or prejudicial, or otherwise in violation of any 
provision of this part, it shall determine and prescribe the lawful rate 
or charge or the maximum or minimum, or maximum and minimum, rate 
or charge thereafter to be observed, or the lawful classification, regula- 
tion, or practice thereafter to be made effective. 

See. 406 (c) In any proceeding to determine the justness or rea- 
sonableness of any rate or charge of any freight forwarder, for service 
subject to this part, there shall not be taken in consideration or allowed 
as evidence or elements of value of the property of such forwarder 
either goodwill, earning power, or the permit under which such for- 
warder is operating; and in applying for and receiving a permit under 
this part any such forwarder shall be deemed to have agreed to the pro- 
visions of this subsection on its own behalf and on behalf of all trans- 
ferees of such permit. 


Minimum rates to remove discrimination against interstate commerce 


See. 406 (f) Whenever in any investigation under this part, or 
in an investigation instituted upon petition of the freight forwarder 
concerned which petition is hereby authorized to be filed, there shall be 
brought in issue any rate, charge, classification, regulation, or practice 
of any freight forwarder, made or imposed by authority of any State, 
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the Commission, before proceeding to hear and dispose of such issue, 
shall cause the State or States interested to be notified of the proceeding. 
The Commision may confer with the authorities of any State having 
regulatory jurisdiction over the class of persons subject to this part, 
with respect to the relationship between rate structures and practices 
of such persons subject to the jurisdiction of such State bodies and of 
the Commission; and to that end the Commission is authorized under 
rules to be prescribed by it, to hold joint hearings with any such State 
regulatory bodies upon any matters wherein the Commission is em- 
powered to act and where the rate-making authority of a State is or 
may be affected by the action taken by the Commission. The Commis- 
sion is also authorized to avail itself of the cooperation, services, records, 
and facilities of such State authorities in the enforcement of any pro- 
vision of this part. Whenever in any such investigation the Commis- 
sion, after full hearing, finds that any such rate, charge, classification, 
regulation, or practice causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate commerce on the other hand, 
or any undue, unreasonable, or unjust discrimination against inter- 
state commerce, which is hereby forbidden and declared to be unlaw- 
ful, it shall prescribe the rate or charge, or the maximum or minimum, 
or maximum and minimum, thereafter to be charged, and the classifica- 
tion, regulation, or practice thereafter to be observed, in such manner 
as, in its judgment, will remove such advantage, preference, prejudice, 
or discrimination. Such rates, charges, classifications, regulations, and 
practices shall be observed while in effect by the freight forwarders 
parties to such proceeding affected thereby, the law of any State or 
the decision or order of any State authority to the contrary notwith- 
standing. 


(e) Rule of rate making—Parts |, II, I11, and IV 


It is pertinent also to consider the rule of rate making as contained 
in Parts I, II, III, and IV of the Interstate Commerce Act. 

See. 15a (1) When used in this section the term ‘‘rates’’ means 
rates, fares, and charges, and all classifications, regulations, and prac- 
tices relating thereto. 

(2) In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other factors, 
to the effect of rates on the movement of traffic by the carrier or car- 
riers for which the rates are prescribed; to the need, in the public in- 
terest, of adequate and efficient railway transportation service at the 
lowest cost consistent with the furnishing of such service; and to the 
need of revenues sufficient to enable the carriers, under honest, economi- 
eal, and efficient management to provide such service. 

See. 216 (i) In the exercise of its power to prescribe just and 
reasonable rates, fares, and charges for the transportation of passen- 
gers or property by common earriers by motor vehicle, and classifica- 
tions, regulations, and practices relating thereto, the Commission shall 
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give due consideration, among other factors, to the inherent advantages 
of transportation by such carriers; to the effect of rates upon the move- 
ment of traffic by the carrier or carriers for which the rates are pre- 
scribed; to the need, in the public interest, of adequate and efficient 
transportation service by such carriers at the lowest cost consistent with 
the furnishing of such service; and to the need of revenues sufficient 1o 
enable such carriers, under honest, economical, and efficient manage- 
ment, to provide such service. 

Sec. 307 (f) In the exercise of its power to prescribe just and 
reasonable rates, fares, and charges of common carriers by water, and 
classifications, regulations, and practices relating thereto, the Commis- 
sion shall give due consideration, among other factors, to the effect of 
rates upon the movement of traffic by the carrier or carriers for which 
the rates are prescribed ; to the need, in the public interest, of adequate 
and efficient water transportation service at the lowest cost consistent 
with the furnishing of such service; and to the need of revenues suffici- 
ent to enable water carriers, under honest, economical, and efficient 
management, to provide such service. 

See. 406 (d) In the exercise of its power to prescribe just and 
reasonable rates and charges of freight forwarders, and classifications, 
regulations, and practices, relating thereto, the Commission shall give 
due consideration, among other factors, to the inherent nature of freight 
forwarding; to the effect of rates upon the movement of traffic by the 
freight forwarders for which the rates and charges are prescribed; to 
the need, in the public interest, of adequate and efficient freight-for- 
warder service at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable freight for- 
warders, under honest, economical, and efficient management, to pro- 
vide such service. 


Fr wm 579g YS 


Same standards applicable as those used in determining maximum reasonable rates 


In Salt Cases of 1923, 92 1.C.C. 388, the Commission had under 
consideration a rate on salt, in carloads, from Louisiana mines to Chi- 
eago. The Commission said: (p. 410) 


The Southern Pacific lines contend that the policy of the lines 
serving the Louisiana mines in making rates to remote markets ir- 
respective of distance and irrespective of the rates from other pro- 
ducing fields served by other lines, can not be regulated under our 
minimum-rate powers so long as their rates do not impose a burden 
upon other traffic and so long as they do not go below the cost of 
service. They contend that it is more essential that production and 
distribution should be stimulated than that some particular level of 
rates should be maintained. 

If the minimum-rate making power were intended by Congress 
to be used only in cases where the rate assailed had been proven 
with arithmetical exactitude to be less than the cost of service, the 
grant of that power would be ineffectual, because such a test of ex- 
act cost of service is impracticable of application to specific rates 
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on a single commodity, and this has been recognized by the Supreme 
Court of the United States. 

The act prescribes no different tests or standards for the de- 
termination of just and reasonable minimum rates than for just 
and reasonable maximum rates. And there is nothing in the act 
which either directs or implies that we should use tests of different 
general character in the determination of reasonable minimum rates 
than those which we have consistently and uniformly applied for 
many years, with the tacit consent and sanction of the Congress 
and the express approval of the courts, in fixing maximum reason- 
able rates. These standards are too well known to require a sum- 
mary of them here, but when we have been called upon to adjust 
maximum reasonable rates on a specific commodity from different 
points of origin to a common destination, we have always given 
special consideration to comparisons of going rates on the same 
commodity in the same or similar territories, in relation to dis- 
tances, revenue per car, car-mile, and ton-mile, variations in traf- 
fic density, and peculiarities in transportation which affect trans- 
portation costs in general. No practical reasons are advanced why 
these same standards should not be applied in the fixing of mini- 
mum reasonable rates. Application of these long-accepted stand- 
ards to the issues in these proceedings conclusively shows that the 
present rates on salt from the Louisiana mines to Chicago are 
unjustly and unreasonably low, and were designed for the pur- 
pose of promoting the financial success of the salt mines in disre- 
gard of the measure of the revenue which the carriers are entitled 
to for the services rendered. 


The rate from Louisiana mines to Chicago was 23.08 cents and 
yielded 4.6 mills per ton-mile. The Commission found this rate un- 
reasonably low to the extent that it was less than 27 cents. The 27- 
cent rate yielded about 5.37 mills per ton-mile. The car-mile earning 
is not shown, but with a load of 60,000 pounds the car-mile earnings 
would be 13.8 cents on the 23.08-cent rate and 16.11 cents on the 27- 
cent rate. ’ 

The decision in the Salt Cases of 1923 was sustained by a three- 
judge federal court in Jefferson Island Mining Co. v. United States, 
6 Fed. (2d) 315. No appeal was taken, to the Supreme Court. The 
order in the Salt Cases of 1923 was vacated in American Salt Corp. v. 
Aberdeen & R. R. Co., 220 1.C.C. 369. 

In Ex-Lake Iron Ore from Chicago to Granite City, 120 I.C.C. 75, 
division 4 found justified a rate on ex-lake iron ore, in carloads, from 
Chicago to Granite City of $1.20 per ton of 2240 pounds. The division 
considered the fact that this traffic would probably move in trainload 
lots although the rate applied on carloads. Based on the average dis- 
tance of 283 miles, the rate yielded 3.7 mills per ton-mile, and for a 
50-ton car yielded 18.5 cents per car-mile. The division said on page 
81: 
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We have also had occasion to point out in previous cases that 
ear-mile and train-mile statistics are, in general, criteria of greater 
significance than ton-mile figures in judging the reasonableness of 
rates on heavy low-grade commodities moving in large volume. 


In a second report, 123 I.C.C. 503, affirming the original decision, 
the Commission said at page 504: 


Plainly we are justified in condemning a rate on the ground 
that it is unreasonably low, where it is shown that it will cause loss 
rather than gain to the publishing road or roads and will thus 
impose a burden upon other traffic. In suspension proceedings, in 
view of the burden of proof, we are justified in condemning a pro- 
posed rate, protested as too low, if the carriers which sponsor it 
do not sufficiently show that it will cause gain rather than loss. But 
our authority, in our opinion, goes further. We are justified in 
condemning a proposed rate as too low if the evidence warrants the 
conclusion that it will, because of its lowness, tend to precipitate 
changes in rate structure or in traffic which will be harmful to the 
public interest, having in mind our responsibility for railroad 
earnings in general under section 15a. 


In Coal From Indiana To Illinois, 197 1.C.C. 245, 200 1.C.C. 609, 
the Commission found that proposed reduced rates on bituminous coal, 
in carloads, from mines on the Milwaukee Railroad in Indiana to Rock- 
ford and Freeport, IIl., were not justified, stating that such rates would 
lead to a disruption of the rate structure. The Commission’s findings 
were as follows (page 621) : 


We find that the proposed rates if permitted to become effec- 
“tive would lead to a disruption of the rate structure on coal in the 
Indiana and related areas, thus impairing the revenue of the car- 
riers serving those areas and their ability to provide the adequate 
and efficient transportation service contemplated by section 15a of 
the act; that they would cause a disruption of the individual groups 
from which the rates are proposed; and that they would cause a 
disruption of the long-standing rate relation existing for competi- 
tive purposes, between the several Indiana groups. 
We find that the proposed rates would be unreasonable and in 
violation of sections 1 (5) and 15a (2) of the act. 


No minimum reasonable rates were prescribed. The suspended sched- 
ules were merely found not justified and ordered canceled. 

The Supreme Court in U. S. v. Chicago M. St. P. & P. R. Co., 294 
U.S. 499, held that the order of the Commission in this case was invalid. 
bog Supreme Court, after quoting the findings of the Commission, said 

p. 505) : 


The statement in the second of these paragraphs that the pro- 
posed rates would be ‘‘unreasonable’’ must be read in the light of 
the report as a whole, and then appears as a conclusion insufficient 
as a finding unless supported by facts more particularly stated. 
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Cf. Florida v. United States, supra, at p. 213; Southern Pacific Co. 
v. Interstate Commerce Comm’n, 219 U. S. 433, 449. There is no 
suggestion in the report that the rates have been so reduced as to be 
less than compensatory. True they do not reach the maxima be- 
yond which charges are excessive. On the other hand, they do not 
pass the minima beyond which charges are too low. A zone of 
reasonableness exists between maxima and minima within which a 
carrier is ordinarily free to adjust its charges for itself. Texas & 
Pacific Ry. Co. v. United States, 289 U. S. 627, 636; United States 
v. Illinois Central R. Co., 263 U.S. 515, 522. We lay to one side 
cases of discrimination or preference or rivalry so keen as to be 
a menace to the steady and efficient service called for by the statute. 
Interstate Commerce Act, section 15a. Those tendencies excluded, 
‘‘a carrier is entitled to initiate rates and, in this connection, to 
adopt such policy of rate making as to it seems best.’’ United 
States v. Illinois Central R. Co., supra. 


* * * * * * * 


Every change of a rate schedule, either voluntary or involun- 
tary, is a disruption protanto of the rate structure theretofore pre- 
vailing. Plainly such a disruption without more is no sufficient 
reason for prohibiting a change. 


* sd * % * * * 


We are warned by the new report, however, that a change once 
permitted has a tendency to spread. The acceptance of the new 
schedule for Milwaukee will lead, it is said, to requests for propor- 
tionate reductions by other lines in Indiana, and this in turn to 
new reductions by lines in Illinois and even in Kentucky, the out- 
come being characterized in the argument of counsel, though not 
in the report, as a rate war between the roads. The threat of such 
a war may be a reason for rejecting a new schedule if the rate rela- 
tion previously existing is a fair one, or even, we may assume, if the 
Commission is without power to avert the reprisals and thereby 
nullify the threat. Neither of these conditions is satisfied in this 
case. The Commission does not hold that the existing rate relation 
is intrinsically sound and fair. On the contrary, it expressly con- 
cedes that the rate situation as between the Illinois and Indiana 
groups may be in need of correction, though it expresses the belief 
that this should not be done in any piecemeal fashion. The point 
of the decision is not that present rates are sound, but that they 
must be maintained, even if unsound, for fear of a rate war which 
might spread beyond control. The danger is illusory. The whole 
situation is subject to the power of the Commission, which may 
keep the changes within bounds. If Illinois lines attempt to lower 
their rates again, a proceeding will be available to maintain a fair 
relation. If the lines in Kentucky, operating in interstate com- 
merce, apply for new reductions, the supervisory power of the 
Commission will subject them to the rule of reason. But other 
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remedies even more plainly adequate are at hand in case of need. 
Under section 15 of the statute the Commission of its own motion 
may conduct a comprehensive inquiry into the rates of all the lines 
within the area of controversy, may fix the fair relation between one 
line and another, and may build the structure of the rates accord- 
ingly. Florida v. United States; 292 U.S. 1; United States v. Louis- 
iana, 290 U.S. 70. 

In the light of these considerations it is not the Milwaukee that 
is subject to the reproach of dealing with the matter piecemeal. 
All that the Milwaukee has done is to initiate a schedule which must 
be upheld as lawful unless adequate reasons are presented for set- 
ting it aside. Cf. Anchor Coal Co. v. United States, 25 F. (2d) 462; 
Atchison, T. & S. F. Ry. Co. v. United States, 279 U.S. 768, 773. 
The reproach of piecemeal action is incurred by the Commission, 
which has not adjudged the fairness of the relation now subsisting 
between Illinois and Indiana rates, which has not questioned its 
own capacity to prevent unjust reprisals, which has put off to an 
indefinite future the remodeling of the rate structure for all the 
earriers affected, and which has left this particular carrier helpless 
in the interval. In brief, a schedule of lowered tariffs has been 
canceled though the facts that control the validity of the reduction 
have yet to be determined. This was not a full discharge by the 
Commission of an immediate responsibility. It was inaction and 
postponement. Responsibility was shifted from the shoulders of 
the present to the shoulders of the days to come. 


This opinion contains some discussion of minimum reasonable rates. 
However, it is chiefly a criticism of the Commission for not having 
done its full duty and for failing to exercise its powers to determine 
the fair relation between the Illinois and the Indiana rates and for 
failure to exercise its power to fix minimum reasonable rates if necessary 
to prevent a rate war. It is noted also that the Court says ‘‘there is 
no suggestion in the report that the rates have been so reduced as to be 
less than compensatory.’’ 

In Bituminous Coal To Youngstown, 163 1.C.C. 3, the Pennsyl- 
vania and the Pittsburgh and Lake Erie Railroads proposed an ex-river 
rate of $1.02 per net ton on coal, in carloads, from Conway and Colona, 
Pa., to Youngstown, Ohio. The distances from Conway and Colona to 
Youngstown were 43 and 41.7 miles, respectively. Division 5 found 
that a reasonable maximum rate would be 77 cents per ton. 

In Ex-Ohio-River Coal To Ohio Points, 185 I.C.C. 211, the Wheel- 
ing and Lake Erie Railway proposed to establish rates of 95 cents per 
net ton to Canton and Massillon, Ohio, and $1.10 to Cleveland, Lorain, 
and South Lorain, Ohio, on ex-river coal from the Ohio River. It was 
stated on page 214 that: 


The protesting carriers do not seriously contend that the rates 
proposed are less than reasonable minimum rates or that they would 
east an undue burden on other traffic and do not challenge our 
jurisdiction over such rates. 
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Division 4 found that the Wheeling and Lake Erie’s ex-river rates 
should not be on a level which would result in barge-rail rates from the 
Pittsburgh, Connellsville and Fairmont districts to the considered des- 
tinations lower than the barge-rail rates based on the 77-cent rate to 
Youngstown under the findings in the Youngstown case, plus the ex- 
isting all-rail differentials to the same destinations. Such a basis re- 
sulted in rates of $1.27 from the Wheeling and Lake Erie’s Ohio River 
ports to Cleveland, Lorain, and South Lorain, and $1.02 to Canton and 
Massillon. These were the rates found to be reasonable for the future, 
and the suspended rates were found not justified. This finding was 
made without prejudice to the filing of new schedules naming rates 
of $1.02 to Canton and Massillon and $1.27 to Cleveland, Lorain, and 
South Lorain. It was not specifically stated in the findings that these 
were minimum reasonable rates, but since they were considerably higher 
than the rates of 95 cents and $1.10 which had been proposed they were 
in effect minimum reasonable rates. 

In Bituminous Coal To Youngstown, 197 1.C.C. 617, the entire 
Commission reopened the two preceding cases for reconsideration. The 
Commission affirmed the former findings to the extent that the schedules 
in these two proceedings were not justified, but found that for the 
future the ex-river rates would be unreasonably low to the extent that 
they were less than the following: From Colona and Conway to Youngs- 
town, 90 cents per net ton, and from the Wheeling and Lake Erie 
river ports to Canton and Massillon $1.20, and to Cleveland, Lorain, 
and South Lorain $1.45. The 90-cent rate prescribed as a minimum 
reasonable rate from Colona and Conway to Youngstown yielded about 
21 mills per ton-mile and 63 cents per car-mile, on the basis of an aver- 
age load of 60,000 pounds. (Note: The 90-cent rate prescribed as a 
minimum reasonable rate was higher than the maximum reasonable 
rate previously prescribed by division 5 of 77 cents). The $1.20 rate 
would vield about 14 mills per ton-mile and about 42 cents per car- 
mile. The $1.45 rate would yield about 10 mills per ton-mile and 
about 30 cents per car-mile. 

Suit was brought to enjoin the order of the Commission, but the 
District Court refused to enjoin the order in Youngstown Sheet & Tube 
Co. v. United States, 7 Fed. Supp. 33, and this decision was affirmed, 
Youngstown Co. v. United States, 295 U.S. 476. The opinion of the 


Supreme Court is very short, and very significant. The court said at 
pp. 479-480: 


The Commission finds: These prescribed minima are reason- 
able; lower rates would create undue discrimination against ship- 
pers in origin districts who cannot use the water-rail route, and 
would tend to disrupt the rate structure, and to destroy the proper 
differentials between various producing districts on shipments to 
Ohio destinations. These findings have ample support in the evi- 
dence. 


* * * £ * * @ 
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The appellants’ principal complaint is that the Commission 
raised the permissible minimum rate to prevent disruption of the 
existing rate structure and relationship of rates for carriage from 
various producing regions to Ohio destinations, and that an order 
grounded upon any such consideration is unauthorized and violates 
the principle announced in United States v. Chicago, M., St. P. & 
P. R. Co., 294 U.S. 499. The position is not well taken. This record 
exhibits a situation quite distinct from that disclosed in the cited 
ease. In the first place the Commission here found the required 
minimum reasonable; in the second place, it had, after full inves- 
tigation in this and the Ohio ease, held the existing rate structure— 
built upon certain reasonable key or controlling rates by applica- 
tion of proper differentials—just and reasonable, and the ex-river 
rates here in issue, in contrast, too low. Comparisons of other 
rates in the same or adjacent territory, while not a conclusive test 
of reasonableness of a rate under investigation, have probative 
value. There was much other evidence bearing upon the character 
of the service and cost. The order of the Commission was based 
primarily upon the reasonableness of the minimum prescribed. 
The existing rate structure furnished support for the finding of 
reasonableness. 

There is no merit in the contention that the order was a see- 
tion 3 order and invalid for failure to afford the carriers an alterna- 
tive of raising the contested rate or lowering others to remove 
discrimination. It is true the Commission found prejudice to 
shippers all rail, but in essence the order entered was a section 15 
order and not one made under section 3. 


The Youngstown case may be regarded as the leading case in the 
United States Supreme Court on the subject of minimum reasonable 
rates. It fully supports the position taken by the Commission in Salt 
Cases 1923, 92 1.C.C. 388, to the effect that the Act prescribes no differ- 
ent tests or standards for the determination of minimum reasonable 
rates than for maximum reasonable rates, and that in general the same 
tests should be applied. 

In Docket No. 28825, Bituminous Coal to the Youngstown District, 
(decided October 2, 1945) an investigation on the Commission’s own 
motion, the Commission found the ex-river rates on coal from Conway 
and Colona, Pa, to the Youngstown district unreasonable to the extent 
that they exceed 80 cents per ton. This is 10 cents lower than the mini- 
mum reasonable rate of 90 cents per ton formerly prescribed. 

Gasoline From San Francisco Bay Points To Ogden, Utah, 198 
L.C.C. 683, was an investigation on the Commission’s own motion into 
the lawfulness of a rate of 60 cents published by respondent Southern 
Pacific Company on gasoline in tank-car loads from San Francisco Bay 
points to Ogden, Utah, and certain intermediate destinations. Instead 
of publishing the rate of 75 cents prescribed in the Mountain-Pacifie 
Oil Cases, 192 I.C.C. 599, respondent reduced the rate of 73 cents, then 
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in effect, to 60 cents. The reduced rate was said to be necessary to 
meet threatened truck competition. On page 698 the Commission said: 


There is merit in respondent’s position that ordinarily a rail 
carrier should not be required to defer revision of its rates which it 
deems necessary to enable it to meet truck competition until it can 
show that it has lost a substantial amount of its traffic to the trucks. 
As indicated in the Mountain-Pacific cases, page 638, we shall ex- 
pect the rail carriers to take the initiative in that respect. But 
where, as here, a particular rate is so important that a substantial 
reduction therein, if permitted to stand, would be reasonably cer- 
tain to provoke widespread reductions in other reasonable rates 
and revenue losses to carriers generally far greater than the revenue 
gains which could possibly result from the challenged rate, we feel 
impelled, by reason of the public interest in the integrity of the 
rate structure involved, to find such a rate to be unreasonable. 


The Commission found that the rate of 60 cents was lower than 
necessary to retain to the rails the gasoline traffic from San Francisco 
Bay points and from intermediate points to Utah common points, and 
that a rate of 73 cents would not be so high as to divert such traffic from 
the rails. It also made a finding under section 15a (2) that the rate of 
60 cents would lead to substantial impairment of revenue. A minimum 
reasonable rate of 73 cents was prescribed for the future. 

It will be observed that in this case the Commission found that the 
reduced rate of 60 cents was lower than necessary to meet the competi- 
tion. This is a test which is applied in determining whether a rate is 
‘‘reasonably compensatory’’ under the fourth section. It will also be 
observed that the minimum rate of 73 cents prescribed for the future 
was 2 cents less than the maximum reasonable rate of 75 cents prescribed 
between these points in the Mountain-Pacific Oil Cases, supra. 

Commissioner Farrell in a dissenting opinion points out that for 
the average haul of 760 miles the rate of 60 cents found to be unreason- 
ably low yields car-mile earnings of about 50 cents, which is four or 
five times as much as the car-mile earnings prescribed as minima in 
Pacific Coast Fourth Section Applications, 190 1.C.C. 273. 

Upon petition of the Southern Pacific the proceeding was reopened 
for further hearing, and the Commission adhered to its former finding 
that 73 cents was a minimum reasonable rate and refused to vacate its 
order, Gasoline From San Francisco Bay Points To Ogden, Utah, 229 
I.C.C. 33, coneurrently with the report in the above proceeding, 229 
L.C.C, 33, division 5 in Bamberger Electric R. Co. v. Lang Transp. 
Corp., 8 M.C.C. 200, found that the truck rates from Sacramento, Calif., 
and San Francisco Bay points to Wendover, Nev., would be unreason- 
able to the extent that they were less than 59.5 cents from Sacramente 
and 64.5 cents from San Francisco Bay points. From Wendover to 
Ogden and Salt Lake City, Utah, the transportation was by private 
truck, for which the shipper paid charges amounting to 13.5 cents per 
100 pounds. This resulted in a total truck charge of 73 cents from 
Sacramento to Ogden and Salt Lake City which was the same as the 
rail rate. 
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In Export and Import Rates to and from Southern Ports, 205 1.C.C. 
511, 555, the Commission found that the suspended rates of the southern 
earriers which would yield, on the basis of the lowest minimum weight 
on the respective commodities to which they would apply, earnings of 
less than 5 mills per ton-mile where the carload minimum weight was 
40,000 pounds or more, and 10 cents per car-mile where the carload 
minimum weight was less than 40,000 pounds, were less than a reason- 
able minimum and had not been justified. The Commission, on page 
553, said : 


The minimum earnings limitations hereinafter prescribed will, 
in our opinion, insure that all rates with respect to which doubt 
exists are profitable and that none will impose a burden upon other 
traffic. 


In Rates from and to Pacific Coast Territory, 210 1.C.C. 575, relief 
from the long-and-short-haul clause of section 4 which had been former- 
ly authorized in 192 I.C.C. 153 and 196 I.C.C. 197 was modified so as 
to provide that rates to the more distant points would be ‘‘reasonably 
eompensatory’’, which would yield not lower than the minima prescribed 
in Export and Import Rates to and from Southern Ports, 205 I.C.C. 
511. The same minimum revenue limitation was applied in granting 
fourth section relief in Intercoastal Rates from and to Lake Charles, 
Ia., 213 1.C.C. 697, and Charcoal from Memphis, 213 1.C.C. 751. It is 
noted that the Commission has applied the same measure for ‘‘reason- 
ably compensatory’’ rates in connection with fourth-section relief as 
it applied in fixing minimum reasonable export and import rates in 
Export and Import Rates to and From Southern Ports, 205 1.C.C. 511. 
In other words, it adopted the 5 mills per ton-mile and 10 cents per ear- 
mile minimum revenue limitation under both section 15 and section 4. 

In Freight, All Kinds, Lincoln, Omaha, and Nebraska Points) 32 
M.C.C. 339, reversing 31 M.C.C. 247, the Commission, at page 343, said: 


The reasons given in the prior report for finding the proposed 
rates unjust and unreasonable are: 

1. The only justification of substance shown is the fact that 
the proposed rates would be reasonably compensatory, which, stand- 
ing alone, is insufficient to justify them. 

2. The proposed rates being generally much lower than the 
local rates prescribed by the Nebraska commission and applied 
generally within Nebraska by both rail and motor carriers, would 
have a tendency to disrupt the Nebraska adjustment. 

3. There is no general demand or competitive necessity for 
the establishment of the rates proposed. 

4. The proposed rates simply represent the desires and hopes 
of two comparatively small intrastate truck operators to obtain a 
small amount of interstate traffic. 

In proceedings in which the lawfulness of motor-carrier rates 
is under attack on the ground that they are lower than a minimum 
reasonable basis, the predominant element to be considered is 











458 I. C. C. PRACTITIONERS’ JOURNAL 





whether they are reasonably compensatory. When individual 
motor-carrier rates are proved to be reasonably compensatory, as 
in these proceedings, only the most compelling reasons, such as the 
preservation of an existing motor-carrier rate structure, should im- 
pel us to condemn them. It has not been shown that the proposed 
rates would imperil the rate structure of protesting motor carriers. 


The principle laid down in this case to the effect that the predomi- 
nant element to be considered is whether rates are ‘‘reasonably compen- 
satory’’ is not entirely consistent with the findings of the Commission 
in prior and subsequent eases holding that the same tests of reason- 
ableness are to be applied in the determination of minimum reasonable 
rates as are applied in the determination of maximum reasonable rates. 

In Sugar From New Orleans To Arkansas, 243 1.C.C. 703, proposed 
reduced rates on sugar of 23 and 25 cents, minimum 80,000 pounds, 
from New Orleans and other points in Louisiana to Ashdown and Og- 
den, Ark., and Texarkana, Ark.-Tex., were found unreasonably low, 
without prejudice to the establishment of rates not lower than 26 cents. 
Division 2 said (p. 705): 


The proposed rates would unquestionably be compensatory. 
The car-mile earnings under the proposed rate and minimum to 
Texarkana are 48 cents for 381 miles from New Orleans. In 1938, 
the average expense of the Kansas City Southern was 15 cents per 
car-mile and its average revenue 23 cents per car-mile on all traffic 
for an average haul of 246 miles. Other comparisons made by 
respondents also establish the compensatory nature of the proposed 
rates. 


At page 708, division 2 said: 


We find that the proposed rates are below a minimum reason- 
ably related to the present rates from the same origins to other 
destinations in the same general territory and therefore unlawful. 


It will be noted that the principal test applied in this case is com- 
parisons of other rates to other destinations in the same general terri- 
tory. 


Cost of Service, Out-of-Pocket Cost 


Middle Atlantic States M. C. Conf., Inc. v. C. R. Co. of New Jersey, 
232 I.C.C. 381, (previous reports 226 I.C.C. 387, 226 I.C.C. 455) deals 
with so-called all-freight or all-commodity rates. All-commodity rates 
from Chicago, Ill., to Birmingham, Ala., and from Boston, Mass., 
to points in New England territory were under suspension. These 
rates were found unduly prejudicial and preferential in some instances, 
and were ordered canceled. Docket No. 27837, embraced in this pro- 
ceeding, was a complaint case involving flat charges per car regardless 
of the quantities loaded therein between Jersey City, N. J., and Phila- 


delphia and Reading, Pa., and other points. The Commission found, 
at page 392: 
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We are of the opinion that the rates in issue in No. 27837, 
considered in their entirety as minimum charges for the transpor- 
tation of carload freight between these points, are not below a 
reasonable limit. However, because of defendants’ failure to pro- 
portion the charge in any degree as to the weight of the shipment, 
we are of the further opinion and find that the rates assailed, as 
applied to heavily loaded cars, are unreasonably low, and that 
they should be canceled. 


The rates found not unreasonably low were $36.30 per car between 
Jersey City and Philadelphia, 90 miles, and $48.40 per car between 
Jersey City and Reading, 126 miles. The ear-mile earnings were 41.3 
and 38.4 cents, respectively. Ton-mile earnings, based on average 
weights, were 26.1 mills between Philadelphia and Jersey City and 
19.6 mills between Reading and Jersey City. On page 391 the Com- 
mission condemned the added-traffic theory in the following language: 


Defendants also invoke the familiar argument that shipments 
transported under the all-freight rates are added traffic, that is, 
freight which, except for the maintenance of the challenged rates, 
would not move by railroad at all, and that accordingly, if the 
resulting revenue is sufficient to cover out-of-pocket costs plus at 
least a small contribution to the overhead or system costs, the 
rates are not too low, but on the contrary, they actually lighten 
the burden of other traffic. Whatever validity the added-traffie 
theory of rate-making may have had some years ago, we think it 
has very little today. When carloadings commenced to fall off rap- 
idly in the years following 1929 the railroads inaugurated the 
practice of publishing special rates for many important articles 
of commerce, all of which were identified in their tariffs as re- 
ductions made for a temporary period to stimulate traffie or to 
prevent its diversion to other forms of transportation. The tariffs 
now contain a host of such rates. The addition of another car to 
a freight train doubtless makes but a slight increase in the cost 
of operating the train, so slight indeed that the out-of-pocket cost 
of moving any particular car may be calculated, on that basis, 
as practically zero. However, overhead costs are no less real than 
direct transportation costs, and if all of the cars in the train, 
or any considerable number of them, are moving at submaximum 
rates, as must often be the case today, then clearly there is no 
room for application of the added-traffic theory. 

Another argument made by defendants is that in Pacific Coast 
Fourth Section Applications, 165 I. C. C. 373, and again in Ez- 
port and Import Rates, 169 I. C. C. 13, division 3 and the entire 
Commission found that revenue of 6 mills per ton-mile on traffic 
subject to a carload minimum weight of 40,000 pounds or more was 
reasonably compensatory within the meaning of section 4 of the act; 
that in Alcoa Ore Co. v. Baltimore & O. R. Co., 171 I. C. C. 283, 
division 3 said that 7.5 mills per ton-mile approached the minimum 
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limit of revenue for carload traffic; and that, by way of contrast, 
the ton-mile revenue under the assailed rates, based on average load- 
ings, is 26.1 mills between Philadelphia and Jersey City and 19.6 
mills between Reading and Jersey City. Those decisions are read- 
ily distinguishable from the situation here. They related to heavy- 
loading commodities on which low ton-mile earnings are compen- 
sated by high car-mile earnings, they related to long-haul traffic, 
and they were made at a time when the added-traffic principle 
had a much larger field than at present in which to legitimately 
operate. If the $36.30 rate between Jersey City and Philadelphia 
were extended on the curve of the class-rate scale in official ter- 
ritory, the ton-mile return, based on the average loading of only 
31,570 pounds, would shrink to 15.7 mills at 200 miles, to 10.8 mills 
at 400 miles, and to 7.5 mills at 900 miles. On a 50,000-pound 
earload, which actually yields 16.5 mills per ton-mile between 
Jersey City and Philadelphia, the return at 200 miles would be 
10.9 mills, at 400 miles 6.9 mills, and at 600 miles 5.6 mills. 


In Petroleum between Washington, Oregon, Idaho, and Montana, 
I. C. C. 609, the Commission, at page 632, said: 


The record literally abounds with instances in which the rail- 
roads in Mountain-Pacifie territory maintain rates on various com- 
modities yielding revenues as low as or lower than the rates here 
proposed. Among them are the rates from and to the same points 
on commodities of which there is a movement in the Mountain-Pacifie 
Northwest, namely, fresh fruits, livestock, packing-house products, 
hay, beer, bags, tin cans, furniture, heating apparatus, glass bottles, 
insecticides, sewer pipe, plaster, and silica sand. On cattle from 
Spokane to Seattle, for instance, the revenue on an average carload 
of 24,400 pounds is $87.84, whereas on an average carload of gas- 
oline, weighing 54,600 pounds, it would be $136.50 on the basis of 
the proposed rates. The revenue per gross ton-mile is 5.6 mills 
on cattle, compared with 5.7 mills on petroleum products on the 
basis of the proposed rates. The livestock rate is on the level pre- 
scribed by us as reasonable maximum in the western livestock 
investigation and is presumed, therefore, to cover all costs. It is 
apparent that the proposed rates are compensatory, considering 
all costs. The trucks show that about 80 percent of the total traf- 
fie on all commodities in this part of the country yields much 
greater revenue than would petroleum products at the proposed 
rates, but the question here is how low, rather than how high, the 
rate on these products may lawfully be. 


At page 636 the Commission said: 


We have here a situation where carriers by rail, by highway, 
and by water are engaged in a competitive struggle over an im- 
portant form of traffic. The motor and water carriers are to an ex- 
tent allies, because it is evident that the former can in general, 
so far as the traffic in question is concerned, function most effi- 
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ciently and economically in conjunction with the latter. To the 
most important destination point, Spokane, the evidence justifies 
conclusions that the proposed rail rate of 25 cents from the north- 
coast ports would yield some margin over full costs; that the motor 
carriers could, with a heavy volume of traffic, make both ends meet 
on a rate at 17 cents from Umatilla and Attalia to Spokane; and 
that it is possible that the water carriers, likewise with a heavy 
volume of traffic, might be able to operate without loss of a 7.5-cent 
rate from Portland to Umatilla and Attalia, allowing nothing for 
terminal expense at those river ports or for marine insurance. 

We were given power to fix minimum rates, however, pri- 
marily for the purpose of preventing destructive competition in 
rates and promoting the financial stability of the transportation 
agencies. Our duty in the exercise of that power is not done, there- 
fore, if we allow competitive rates to gravitate to the lowest pos- 
sible level. Minimum rates should be fixed, if it ean be done, at 
levels which are consistent with some degree of carrier prosperity ; 
and in so fixing them we ought to be able to count on the cooper- 
ation of the shippers, because reasonable prosperity for the car- 
riers is in the final analysis to the advantage of those whom they 
serve. 

These principles we have had in mind in our findings in these 
proceedings. If we were to assume that the shippers of petroleum 
products would use every means in their power to bring down 
their transportation costs to the lowest possible level, regardless of 
the effect upon the public carriers whose welfare is vital to the best 
interests of the country, we would go to a somewhat lower level of 
minimum rates. We do not believe, however, that such an as- 
sumption is justified, and in that disbelief we shall prescribe min- 
imum rates which in our judgment will promote a somewhat 
healthier degree of prosperity for all the carriers concerned, by 
rail, by highway, and by water. A fair trial of such rates is, we 
are persuaded, clearly desirable. 


It is noted that the rates found unreasonably low in this case yielded 
“some margin over full costs.’’ (as distinguished from out-of-pocket 
costs). The key point rate was 25 cents from the north coast ports 
to Spokane, Wash. This was found unreasonably low and a minimum 
reasonable rate of 28.5 cents was prescribed. In this case it is clearly 
apparent that the Commission refused to adopt the cost of service as 
the sole test for determining minimum reasonable rates. The Com- 
mission’s decision in this case was sustained by the Federal district 
court, Scandrett v. U. S8., 32 Fed. Supp. 995 and sustained by the 
United States Supreme Court, Scandrett v. United States, 312 U. 8. 661. 

In Ex-lake Grain to North Atlantic Ports, 235 I. C. C. 415, divis- 
ion 4 found less than a reasonable minimum rate on grain from Buf- 
falo, N. Y., to north Atlantie ports for export of 5 cents per bushel, 
equivalent to 8.33 cents per 100 pounds, minimum 80 percent of the 
marked capacity of the car. The short-line distance from Buffalo to 
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New York, N. Y., is 406 miles, including 10 miles used for computing 
distances in New York harbor. On page 427 Division 4 said: 


*** However, it should be noted that if merely the cost of 1 cent 
per bushel for elevation and of 0.207 cents for installing grain 
doors, as to the propriety of which there can be no dispute, are 
deducted from the 5 cents per bushel rate, the remaining 3.793 
cents is equivalent to 6.32 cents per 100 pounds, or $1.26 per net 
ton, which for the aforesaid distance of 406 miles, vields but 3.1 
mills per ton-mile and 16.86 cents per ecar-mile based on the aver- 
age loading of 108,420 pounds, 54.21 tons. 


On page 429 Division 4 said: 


Notwithstanding the facts that the transportation expense per 
ton of hauling added traffic per mile is generally less than the 
average expense per mile of hauling all traffic, that transportation 
expense per ton of a heavy load is less than the expense per ton of 
a lighter load, and that the transportation expense per mile is less 
for a longer than for a shorter haul, we are convinced that the 
record warrants a conclusion that the reduced carload rate on 
wheat from Buffalo to New York now in effect is below a reasonable 
minimum and that a rate of 10 cents per 100 pounds (6 cents per 
bushel) which is herein found to be a minimum reasonable rate, 
will yield not greatly in excess of out-of-pocket costs. 


In Molasses from New Orleans, La., to Peoria and Pekin, IIll., 235 
I. C. C. 485, the Commission found unreasonably low a proposed rate 
on black strap molasses, in carloads, of 14 cents, minimum 1,800 tons, 
equivalent to 381% tank carloads. The finding was without prejudice 
to the establishment of a rate no lower than 15 cents with a minimum 
of 1,800 tons. The short-line distance was 858 miles. The 14-cent rate 
yielded 3.2 mills per ton-mile and the 15-cent rate, 3.5 mills per ton- 
mile. A tank car of 8.000 gallons capacity would weigh 93,600 pounds 
at the estimated weight of 11.7 pounds per gallon. This is approxi- 
mately 47 tons. The car-mile earnings under the 14-cent and the 15-cent 
rates are 15.04 and 16.45 cents, respectively. The finding of the Com- 
mission on page 502 was as follows: 


We find that there is nothing unlawful in the establishment 
of railroad rates on a quantity larger than a carload, when moving 
as a single shipment, where, as here, they are designed to meet com- 
petition from other modes of transport whose unit of transporta- 
tion is not limited to single carloads, provided a just and reasonable 
relation in rates as between the larger and smaller quantities of 
the same traffic is maintained. We further find that the proposed 
reduction in rates in this instance for quantity movements is great- 
er than necessary to meet the competition confronting the re- 
spondents; that the reduced rate is unreasonably low and does 
not bear a just and reasonable relation to the existing carload 
rate on the same traffic between the same points; and that it is, 
therefore, unlawful. 
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An order will be entered requiring the cancellation of the 
schedules under suspension without prejudice to the establishment 
of a quantity or multiple-car rate on the traffic in question no 
lower than 15 cents, subject to a minimum of 1,800 tons to be 
shipped under one bill of lading from one consignor to one ¢con- 
signee at one time, which we find to be a reasonable minimum rate. 


It is important to note that the finding that the proposed rate was 
unreasonably low was not based upon the cost of the service, because 
the cost study showed that the 14-cent rate was in excess of fully al- 
located costs. The finding, insofar as it related to the fixing of a 
minimum reasonable rate, was based in part upon the consideration 
that the proposed rate was lower than necessary to meet the compe- 
tition. This is a test which is always applied in fixing ‘‘reasonably 
compensatory’’ rates under the fourth section. 

In Petroleum and Petroleum Products, Calif., to Ariz., 241 I. C. C. 
21, the Commission instituted an investigation into the rates of carriers 
by railroad and of carriers by motor vehicle on petroleum and petro- 
leum products, in carloads and in truckloads, from points in California 
to points in Arizona. The Commission, on page 41, said: 


Our power to fix minimum rail rates is granted by section 
15 (1) of the Interstate Commerce Act. By the terms of that 
section, its exercise is to be limited to instances where after full 
hearing we shall be of the opinion that a rate or charge ‘‘is or 
will be unjust or unreasonable or unjustly discriminatory or unduly 
preferential or prejudicial, or otherwise in violation of any of the 
provisions’’ of such act. This power has been used sparingly. Gen- 
erally its application has been confined to instances in which we 
have found that a rate was so low as needlessly to sacrifice a ecar- 
rier’s revenue. 


For a complete understanding of the policy of Congress as ex- 
pressed in section 202 (a), and of our power to carry out that 
policy, reference must be had to other sections of the statute. Sec- 
tion 15a (2) of the Interstate Commerce Act provides a rule of rate 
making as follows: 


In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic; to the 
need, in the publie interest, of adequate and efficient railway trans- 
portation service at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to enable 
the carriers, under honest, economical, and efficient management, to 
provide such service. 


The corresponding rule of rate making for motor-carrier rates is 
contained in section 216 (i) of the Motor Carrier Act. The two rules 
are practically identical except that the motor-carrier rule contains 
the added direction that consideration shall be given ‘‘to the inherent 
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advantages of transportation by such carriers.’’ This additional pro- 
vision was included to make certain that the motor carriers would be 
regulated with a view to the conditions inherent in the motor-transpor- 
tation industry without regard to the interest of any other mode of 
transportation. In fairness, we should give consideration to the inherent 
advantages of transportation by rail when rates by rail carriers are 
before us, particularly in a proceeding where competing rates of motor 
carriers are also under review. The two rules for rate making, together 
with section 202 (a), indicate the policy of Congress to be that in the 
regulation of these transportation agencies we should recognize and pre- 
serve in the interest of the public the inherent advantages of each. The 
inherent transportation advantage possessed by the rail carriers in 
transporting petroleum and petroleum products from California to 
Arizona is the relatively low cost of rail service. The element of cost 
is not the only factor to be considered in determining the reasonable. 
ness of the rate to be charged, but it may become the dominant factor 
where two different modes of transportation are competing for the 
same traffic. In such a ease the other factors which influence the 
fixing of rates such as volume of movement, value of service to the 
shipper, and the value of the commodity carried are of less importance. 

The interests of the shippers and consumers of petroleum and 
petroleum products which constitute the greater part of the public di- 
rectly concerned with the transportation rates are in conflict with those 
of the carriers by motor vehicle who insist that the rail rates should 
be increased to permit the motor carriers to obtain some of the traffic 
at a reasonable profit regardless of the difference between the cost of 
performing the service by the motor carriers and the cost by rail. 
Representatives of associations of cattlemen, cattle feeders, and mer- 
chants and manufacturers in Arizona, and of water users in the Salt 
River Valley of Arizona, and others appeared at the hearing and op- 
posed any increase in the rail rates. They particularly oppose the 
suggestion of the motor carriers that such rates be increased to enable 
the motor carriers to compete upon a profitable basis. They admit that 
the competition of motor carriers has caused the rail carriers to reduce 
theiy rates but state that the value of transportation service by rail 
and by common and contract carriers by motor vehicle has been di- 
minished by the fact that a shipper or consumer can perform his own 
hauling service over the highways. They state that the rates should be 
established and maintained upon the basis of the full cost of the serv- 
ice plus a reasonable profit and oppose as unsound in principle and 
contrary to the interests of shippers and consumers the theorv that a 
parity of rates should be established for the two competing forms of 
transportation upon the basis of the cost of the more expensive form 
of service. 

When the costs of performing certain transportation services do 
not greatly differ as between the rail and motor carriers which are com- 
peting for the traffic, the rates of each carrier possibly may be suc- 
cessively reduced without undue harm so long as there is some margin 
between such rates and the costs. The rates, however, under the stress 
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of such competition may decrease until they reach or even fall below 
the out-of-pocket cost, depending upon the intensity of the desire for 
the traffic. The competition, if unrestrained, tends to become destruc- 
tive and if long continued under such conditions will decrease the finan- 
cial stability of the carriers concerned and make it difficult for them 
to provide adequate and efficient service. In these circumstances, the 
power to prescribe minimum rates may be appropriately exercised in 
order to prevent destructive competition and to stabilize rates at a level 
which will provide a proper return for the service rendered. If the 
costs of one transportation ageney are so high as to prevent profitable 
operation at rates which permit the competing agency to perform sat- 
isfactory service to the public and to earn a good profit, it seems ob- 
vious that the high-cost agency in meeting the rates of the low-cost 
agency is attempting to compete on a nonprofit basis. To direct the 
low-cost agency in these circumstances to increase its rates would be 
to disregard the admonition of both the Interstate Commerce Act and 
the Motor Carrier Act to give due consideration ‘‘to the need in the 
public interest of adequate and efficient * * * transportation service 
at the lowest possible cost consistent with the furnishing of such serv- 
ice.’ It would be regulation in the interest of the high-cost agency 
rather than in the public interest. 

The rail rates were found higher than a reasonable minimum. 
The rail rates ranged from 20 to 64 cents for average distances of 267 
to 628 miles. The ton-mile revenues ranged from 14.9 to 20.3 mills, 
and the corresponding car-mile revenues from 45.46 to 61.8 cents. The 
motor carrier rates ranged from 20 to 59 cents. The rail costs were 
shown to be considerably less than the motor carrier costs. The motor 
carrier rates were found to be so low that any further reduction in the 
absence of a further showing would result in unreasonably low charges. 
The investigation was discontinued. 

In Refrigerator Material, Memphis, Tenn., to Dayton, Ohio, 4 
M. C. C. 187, a rate of 89 cents, minimum 10,000 pounds, on refrigerator 
material from Memphis, Tenn., to Dayton, Ohio, was suspended. The 
short highway distance was 566 miles and the revenue yield was 6.89 
cents per truck-mile. Division 5, at page 189, said: 


It is clear that the only possible justification for the proposed 
rate lies in the fact that it may yield some margin over the bare 
‘*out-of-pocket’’ expense incurred in carrying the added traffic 
which, but for such a low rate, would not move, There is nothing 
new about the making of rates on such a basis. The railroads have 
done it from time immemorial, in meeting the competitive rates of 
water lines or other railroads more favorably situated, and they 
are now doing it, to some extent, in meeting truck competition. 

Nevertheless, there are many dangers in this method of making 
rates, and the dangers increase the more extensively it is used. 
**Out-of-pocket’’ cost is an elusive and shifting thing. When traffic 
ean be added in this way without any increase in truck-miles or 
man-hours, such cost is one thing, but if sufficient traffic is at- 
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tracted so that more truck-miles or man-hours are required, it 
becomes a very different thing. Furthermore, it is always nee- 
essary to bear in mind the fact that the method is not a one-way 
affair, for competitors can use it as well, and where competition js 
widespread the result may be to beat down a very large part of 
the rate structure. 

The dangers are, if anything, even greater in the case of motor 
carriers than in the case of railroads. An unbalanced condition 
of truck traffic, because of the greater number of operators, is apt 
to be somewhat of an individual matter. That is to say, the traffic 
of one truck operator may preponderate in one direction, whereas 
that of a competing operator may preponderate in the other. As 
between operators, therefore, the application of the ‘‘out-of-pocket”’ 
cost method of making rates might well result in a break-down of 
the rates in both directions. 

It is true that here the competition in question is not between 
truck operators, but between the latter and the railroads. How- 
ever, it may be noted that the competitive rail rate appears to be 
amply remunerative. It is 36.5 cents for a haul of 542 miles, 
with a minimum of 40,000 pounds. The yield is 13.5 mills per ton- 
mile and 27 cents per minimum car-mile. These yields are well 
above the average especially when the length of haul is considered. 
If, therefore, the proposed competitive truck rate should result 
in any considerable diversion of traffic from the rails, there is plenty 
of margin to permit of a reduction in the rail rate, and no doubt 
the railroads have similar, and perhaps better, opportunities to 
eut under the higher rates in the reverse direction upon which re- 
spondent is apparently dependent for any profit. 

As at present advised, therefore, we believe that we ought not 
to permit a competitive truck rate to be established, in a situation 
like this, which is on so patently low a level and which can only be 
defended on the ‘‘out-of-pocket’’ cost or added-traflic theory. If 
we permit that theory to be applied here, we must permit it to be 
applied generous!y in similar circumstances, and we greatly fear 
that the result would be an ultimate break-down in the rate strue- 
ture causing general injury. It must frankly be recognized, how- 
ever, that if the railroads are hereafter to be allowed to apply this 
theory in competing with the trucks, the latter must fairly be al- 
lowed equal leeway. To that extent it is possible that it may be 
necessary to reconsider the conclusion here reached in the light 
of subsequent events. 


The suspended rate was found to be less than a reasonable minimum 
and not justified, but no minimum reasonable rate was prescribed for 
the future, because the record did not afford a basis therefor. 


In Stoves, Alabama and Tennessee to Interstate Points, 4 M. C. C. 


641, division 5 found justified rates on stoves, in truckloads, minimum 
10,000 pounds, from points in Alabama and Tennessee to points in 
Kentucky and Ohio. These rates from Birmingham, Ala., yielded 
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truck-mile earnings of 8.9 cents to 13.1 cents and averaged 10.2 cents 
per truck-mile for an average distance of 605 miles. Division 5, at 
page 649, said: 


As rail carriers appear to have established and continue to 
maintain rates on stoves from and to points herein, minimum 
10,000 pounds, based on out-of-pocket costs, the motor carriers 
‘must fairly be allowed equal leeway.’’ For this reason, we feel 
constrained to find the proposed rates justified. However, it is 
evident that the railroads and motor carriers should put their 
houses in order and avoid this destructive competition. 


The suspended rates were found justified. 

In Leather From Middlesboro, Ky., To Chicago, Ill., 18 M.C.C. 265, 
division 5 found a proposed truckload rate of 47 cents, minimum 20,000 
pounds, on leather from Middlesboro, Ky., to Chicago, IIl., less than a 
reasonable minimum. In order to meet the requirements of. the Ken- 
tucky law, respondent would have to operate two trucks from Middles- 
boro to Louisville and there load into a larger unit for movement be- 
yond Louisville. The proposed rate produced truck-mile earnings of 
12.7 cents, based on 435 miles from Middlesboro to Louisville (2 trucks 
at 219 miles each) and 301 miles from Louisville to Chicago. The aver- 
age loading was 42,000 pounds. Division 5, at page 268, said: 


These conclusions are, however, subject to certain reservations 
which may impel further consideration in the future. This is a 
situation where transportation by railroad is plainly more eco- 
nomical than transportation by motor carrier. On the other hand. 
it is equally plain that if respondents could obtain a portion of 
the traffic under the rate proposed, and if there were no further 
competitive reductions, respondents would profit, because the rev- 
enue received would materially exceed any addition to present 
expenses which would be caused by the new traffic. In other words, 
the added-traffic theory here constitutes just as sound a defense 
for the rate proposed by respondents as it has constituted in the 
past for many rates which the railroads have been permitted to 
establish in competition with water carriers, other railroads, and 
even motor carriers. We must be consistent in such matters, and 
if the railroads are to be permitted for the future freely to estab- 
lish competitive rates on the added-traffic theory, like latitude must 
be given their competitors. The problem is one of exceeding dif- 
ficulty, and its sound solution remains in the realm of controversy. 
In the circumstances here disclosed and pending further consid- 
eration of the problem in its application to railroad rates, we be- 
lieve the conclusions reached to be justified. 
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Full cost of service 


In Petroleum From South Atlantic Ports to Southeast, 245 I. C. C 
23, division 2 found proposed reduced rates on gasoline, kerosene, and 
fuel oil, from south Atlantic ports to destinations in North Carolina, 
South Carolina, Virginia, and Florida unreasonably low and prescribed 
minimum reasonable rates. The rate prescribed for 150 miles was 15 
cents, yielding 58 cents per car-mile and 20 mills per ton-mile. Divi- 
sion 2, at page 29, said: 


Carriers may reduce rates on a given portion of their traffic 
provided that such rates are not unreasonably low or unjustly dis- 
eriminatory against other portions of their traffic—in other words, 
provided that the given traffic bears its fair share of the transpor- 
tation burden. Where, as here, we have a relatively high-rated 
commodity which encounters competition with a regulated trans- 
portation agency and to a limited extent for the shorter hauls with 
a private agency, the rail carrier being the low-cost agency and the 
value of the service being substantially equal, the rail rates thereon, 
while properly relatively lower for the shorter than for the longer 
hauls, should not average substantially below full cost (that is, 
operating expenses plus return on investment). The question we 
are to determine is to what extent respondents have justified the 
proposed rates as reasonable minimum and otherwise lawful rates 
measured by the usual transportation standards under the various 
provisions of the act, including the provisions in the preamble as 
to preserving the inherent advantages of each regulated agency 
and as to unfair or destructive competitive practices and the provi- 
sions of section 15a (2) as to the effect on the movement of respon- 
dent’s traffic, their revenue needs, and the public interest. So 
measured and considered, the proposed rates are clearly below a 
reasonable minimum. 


In Petroleum From Robinson, Ill., To Indiana, 251 I. C. C. 622, 
proposed reduced rates on refined petroleum products, in tank-car loads, 
to meet motor-carrier competition were found not shown to be just and 
reasonable. The proposed rates were lower than the motor-carrier rates 
and lower than the minimum rail rates approved for similar distances 
in Petroleum From South Atlantic Ports To Southeast, 245 I. C. C. 23. 
A cost study based on the so-called ‘‘added-traffie’’ or ‘‘out-of-pocket”’ 
cost theory was introduced. Division 3, at page 626, said: 


*** Furthermore, when a carrier proposes to reduce its rates 
to a level substantially below its operating expenses, the evidence 
of its ability to earn something above its ‘‘out-of-pocket’’ or ‘‘add- 
ed-traffic’’ cost should be more specific and better supported than 
that which appears in this record. 


In All Freight from Eastern Ports to the South, 251 I. C. C. 361, 


the Commission affirmed the findings of division 3, 245 I. C. C. 207, that 
the all-commodity rates there proposed, which ranged from 43.7 to 53.6 
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percent of first class and were intended to apply on commodities rated 
third class (70 percent of first class) or higher in carloads from New 
York, N. Y., Philadelphia, Pa., and Baltimore, Md., to Chattanooga, 
Tenn., Atlanta, Ga., and Birmingham, Ala., and from and to intermed- 
iate points were unjust, unreasonable, unduly prejudicial and prefer- 
ential, and unjustly discriminatory. Those rates yielded minimum car- 
mile earnings that ranged from 36.3 to 47.3 cents, but the Commission 
condemned them as unreasonably low although the earnings thereunder 
exceeded out-of-pocket costs. The Commission said (at p. 367) : 


Out-of-pocket costs may be indicative of the extent to which 
carriers may go in meeting competition without financial loss, and 
we have found such rates to be compensatory and not unreasonable 
per se when made to meet compelling competition. It is apparent, 
however, that if all or a large proportion of railroad rates were 
brought down to such a level, the vitality of the railroad system 
would be destroyed. The Transportation Act of 1940 imposes on 
us the duty to scrutinize rates purportedly made on the out-of- 
pocket cost or minimum-rate theory to meet alleged competition 
and to reject them even if they yield something above all costs when 
they are less than prevailing reasonable rates prescribed by us, in 
the absence of proof that they are required to meet the compelling 
competition, and that they will not foster unsound economic con- 
ditions in transportation among the several carriers or otherwise 
contravene the policy declared by the Congress in the ‘‘national 
transportation policy’’. In the absence of convincing evidence that 
special rates are justified by the facts and circumstances in parti- 
cular situations, every rate should bear its fair share of the trans- 
portation burden. 


In Shoes From Brockton, Mass., to Brooklyn, N. Y., 251 I. C. C. 
793, 255 TI. C. C. 309, the rail carriers proposed to reduce the rate on 
boots and shoes, in carloads, from 81 cents, minimum 24,000 pounds, to 
63 cents, minimum 12,000 pounds, to meet motor-carrier competition. 
The average truckload minimum was 12,000 pounds. Division 2 said 
there was no showing that the proposed rate would not be ‘‘reasonably 
compensatory,’’ but that it would result in light loading and misuse of 
equipment in violation of the spirit of Service Order No. 68. It found the 
proposed reduced rate and minimum not shown to be just and reason- 
able. The Commission on further hearing affirmed the decision of 
division 2. The Commission, at page 312, said: 


The record is persuasive that a carload minimum weight which 
is sO unrelated to the actual loading capacity of this commodity, 
admitted by respondent to range from 24,000 to 30,000 pounds in 
40-foot cars, would result in the inefficient use of equipment. 


f In All Commodities L. C. L., Between Maine, Mass., and N. H., 
255 I. ©. C. 85, upon rehearing and reconsideration the Commis- 
Sion reversed the finding of division 2 in 237 I. C. C. 391, and found 
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that the less-than-carload all-commodity rates on the basis of 45 percent 
of first class were below a minimum reasonable level. The rates in ques- 
tion produced earnings that exceeded out-of-pocket costs, but fell far 
short of meeting freight operating expenses, rents, and taxes, without 
the inclusion of any return on investment. Experience under the rates 
showed that the financial condition of the rail carriers had not mate- 
rially improved and that the financial condition of the motor carriers 
had been seriously injured. The Commission also found that the rates 
were far lower than necessary to enable respondents to meet motor car- 
rier competition. 

In Electrical Supplies, Etc., via Shulman & Sons Exp., 10 M. C. C. 
399, proposed rates on electrical supplies and wood turned lamp bases 
from New York, N. Y., to New Brunswick and Trenton, N. J., and Phila- 
delphia, Pa, and on porcelain or earthenware from Trenton to Brook- 


lyn, N. Y., were found not justified and unlawful. Division 5, at page 
403, said: 


*** Respondent has not shown that the earnings under the pro- 
posed reduced rates are adequate to cover costs of operation plus 
a reasonable profit. That these rates may not be compensatory is 
indicated by the maintenance of a higher basis of rates by numer- 
ous competing carriers and respondent’s failure to instance rates 
as low as those proposed. 


In Petroleum, McPherson and Eldorado, Kans., to Nebraska, 24 
M. C. C. 95, division 3 found unreasonably low proposed rates on petrol- 
eum and petroleum products, in tank trucks, minimum 2,000 gallons, 
from McPherson and Eldorado, Kans., to points in Nebraska. On a load 
of 2,000 gallons, the proposed rates from McPherson would yield truck- 
mile earnings of approximately 5.21 cents to Norfolk, 10 cents to Ches- 
ter, 9.12 cents to Hebron, and 9.54 cents to Hubbell. The proposed 
rate from Eldorado to Chester would have yielded approximately 7.85 
cents. These earnings are based on round-trip distances of 580, 250, 
274, 262, and 382 miles, respectively. Division 3, on page 97, said: 


It is clear that the proposed rates are not reasonably compen- 
satory when applied to loads of 2,000 gallons. Concluding, as we 
must, upon the evidence before us, that higher rates would be un- 
availing in view of the competition with which the respondent is 
confronted, no reason appears why the minimum should not be in- 
creased sufficiently to afford reasonable assurance that the earn- 
ings derived from operations under these rates would approach 
a fair margin over the costs of operation. In our opinion, this end 
could not be achieved with minima of less than 3,000 gallons on 
shipments from McPherson to Norfolk and Eldorado to Chester 
and 2,500 gallons from McPherson to the other destinations. The 
truck-mile earnings under these minima would range from approxi- 
mately 9.3 to 12.5 cents and would average about 11.4 cents. Our 
order herein is without prejudice to the filing of new schedules on 
this basis. 
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Absence of any cost evidence 


In Petroleum Products Between Kans., Okla., Ark., Mo., Colo., 245 
I. C. C. 617, the Commission found rail rates on petroleum products, in 
tank-car loads, for distances of less than 175 miles below the level of 
minimum reasonable rates and prescribed a schedule of minimum rea- 
sonable rates beginning with 4 cents for 5 miles and grading up to 13.5 
eents for 170 miles. The same rates were prescribed as minimum rea- 
sonable rates for common and contract motor carriers for application 
to tank truckloads. The rate of 13.5 cents yields 15.8 mills per ton-mile 

At page 634, the Commission said: 


In the Petroleum Rail Shippers case we prescribed maximum 
reasonable rates on petroleum products from southwestern origins 
to destinations in western trunk-line territory on a much lower 
basis than past precedents would have justified, in recognition of 
the fact that under prevailing competitive conditions in the trans- 
portation of those products it is neither desirable nor practicable 
to give as much weight to value of the service in fixing rates for 
such transportation as was given in the past. Yet the rates here 
in issue for distances under 200 miles are much lower in relative 
level than the rates there prescribed, particularly for the shorter 
distances. Granting that minimum reasonable rates may properly 
be lower than maximum reasonable rates, the spread is in general 
so great that it requires justification. 

Such justification could be furnished by evidence that these are 
reasonably compensatory rates from the standpoint of cost of serv- 
ice. The rail respondents are in possession of the facts, but they 
have failed to produce them. Their competitors may believe that 
the rates are not reasonably compensatory from the cost-of-service 
standpoint, but it is impracticable for them, without our aid, to 
become fully informed as to the facts. We can obtain them through 
an investigation of the carrier records conducted by our staff, but 
our facilities are not sufficient to permit us to assume such a burden 
in more than a limited number of cases. Under such conditions, 
where many of the rates are plainly so far below a maximum 
reasonable level, the failure of the rail carriers, in full command 
of all of the facts, to produce them of record is a circumstance 
which may properly influence us in arriving at our ultimate con- 
clusions. 


In Rates Over Carpet City Trucking, 4 M. C. C. 589, proposed 
rates on rugs and carpets from Amsterdam, N. Y., to Passaic, N. J., 
were as follows: 75 cents, minimum 100 pounds or less, 45 cents per 
100 pounds from 101 to 5,000 pounds, 40 cents for 5,000 pounds to 
10,000 pounds, and 33 cents for 10,000 to 18,000 pounds or over. The 
earnings under these rates for loads of 5,000 pounds or more were from 
11.2 to 33.4 cents per truck-mile. These rates were found to be un- 
reasonably low. Division 5, at page 592, said: 
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Thus, in addition to the questionable basis on which the pro- 
posed rates are predicated, there also is for consideration the issue 
of whether such rates are reasonably compensatory for the service 
to be rendered thereunder. The record contains little or no evi- 
dence of this character and it is admitted that the rugs and carpets 
which might move under the rates proposed would be of consider- 
able value. Respondents have not shown what their costs would 
be for transporting such traffic, or any of its transportation char- 
acteristics, and therefore we are left in the dark with respect to 
matters which are particularly pertinent to this proceeding. That 
the proposed rates may not be compensatory is indicated by the 
maintenance of a higher basis of rates by the carrier now trans- 
porting the traffic and a substantially higher basis by other ear- 
riers generally. In the circumstances, therefore, we feel warranted 
in basing our conclusions here to a large extent on the failure of 
proof with respect to the compensatory character of the proposed 
rates. If we did otherwise, mere silence on the part of one who 
proposes rates to meet competition would necessitate a finding that 


such rates are justified, no matter how low their level, unless we . 


could find them unlawful on other grounds. In this connection, it 
should be remembered that evidence as to a carrier’s costs of opera- 
tion is a matter peculiarly within the knowledge of the carrier, 
which should be made available to us when we are considering the 
lawfulness of rates which are of doubtful propriety. 


Division 5 found that the evidence did not establish that the proposed 
rates would be lawful, and therefore, that such rates had not been 
justitied. 


In Western Territory Commodity Rates and Ratings, 17 M. C. C. 


511, division 5, at page 523, said: 


*** Tt should be understood, of course, that any rate which is 
less than compensatory must be condemned under section 216 of 
the act. And, in the absence of evidence that they are compensa- 
tory, we feel warranted in condemning proposed rates which are 
vn so patently low a level as to raise serious doubts with respect 
to their compensatory character. 


In Western Co-op. Trucking Assn. Rates in Minn. and N. Dak., 


19 M. C. C. 511, division 3 found suspended rates on empty returned 
beverage containers unreasonably low. Division 3, at page 513, said: 


The suspended commodity rates on empty beverage containers 
to the Twin Cities are 19 cents from Valley City, 20 cents from 
Jamestown, and 25 cents from Mandan and Bismarck. These rates, 
for approximate distances of 310 to 455 miles, based on the pro- 
posed minimum of 10,000 pounds, would yield revenue per truck- 
mile ranging from 6.1 down to 5.5 cents. Respondent did not offer 
to justify these rates and minimum weight; and Agent Fowler 
testified that the proposed minimum of 10,000 pounds was published 
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in error, and that it was intended to publish a minimum of 14,000 
pounds. He stated that the tariff would be corrected accordingly. 

Protestants maintain commodity rates on empty beverage con- 
tainers from and to the considered points the same in amounts as 
those proposed, subject, however, to a minimum of 14,000 pounds. 
Respondent apparently intends to establish the same rates and 
minimum. Based on such minimum, the proposed rates would 
yield revenue ranging from 8 cents down to 7.7 cents per truck-mile 
for the approximate distances shown. Although the record contains 
no data as to respondent’s cost of operation, it is obvious that the 
proposed rates, even on the basis of the minimum maintained by 
protestants, would yield unduly low revenue. See Refrigerator 
Materials—Memphis, Tenn.—Dayton, Ohio, 4 M. C. C. 187. In the 
circumstances and in view of the unreasonably low level of such 
rates, there is no more basis for finding that they would be lawful 
in connection with the minimum maintained by protestants than 
for finding them lawful in connection with the proposed minimum. 
Respondent, of course, should be permitted to establish minimum 
reasonable commodity rates on the empty returned containers. On 
this record, however, we are unable to determine what such mini- 
mum reasonable rates would be. 


In Abrasives From Worcester, Mass., To Philadelphia, Pa., 251 
I. C. C. 400, the proposed reduced rate on abrasives, in less-than-car- 
loads, from Worcester to Philadelphia, of 50 cents was found not shown 
to have been just and reasonable. The average combined revenues of 
the New York, New Haven & Hartford and Pennsylvania Railroads on 
less-than-carload traffic in 1940 was $9.31 per ton. The rate proposed 
yielded $10 per ton and was 3 cents less than the motor-carrier rate. 
Division 3 said, at page 403: 


*** The conclusion from the evidence is inescapable that what 
they are here proposing to do is to give a particular shipper a 
lower rate than they charge other shippers in the same territory, 
in total disregard of the effects thereof on competing manufactur- 
ers, if any, and without any sound extenuating reasons for such 
action. The act places upon respondents the burden of proving 
that the proposed rate is just and reasonable. 


“‘Reasonably compensatory” rates under section 4 


The only place in the Interstate Commerce Act where the term 
‘reasonably compensatory’’ appears is in section 4. A proviso in that 
section reads as follows: 


‘The Commission shall not permit the establishment of any 
charge to or from the more distant point that is not reasonably 
compensatory for the service performed.’’ 


This proviso was added by the Transportation Act of 1920. Even prior 
to this amendment, however, the Commission had held that the rate 
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to the more distant point must be in excess of operating costs, Com- 
modity Rates to Pacific Coast Terminals, 32 I. C. C. 611; that the rate 
to the more distant point must yield something more than the additional 
eost of handling the traffic, Fourth Section Violations in the Southeast, 
30 I. C. C. 153; and that the rate to the more distant point must be 
high enough to cover by a safe margin the actual out-of-pocket cost of 
securing and handling the traffic, Transcontinental Rates, 46 I. C. C. 236. 

In Transcontinental Cases of 1922, 74 I. C. C. 48, the Commission 
considered at length the meaning of the new proviso that rates to the 
more distant point must be reasonably compensatory for the service 
performed. The Commission said: 


Where water competition is involved, the applicants contend 
that they demonstrate the propriety of relief from the long-and- 
short-haul rule when they show that the competition by water is 
actual and compelling; that the rates proposed to meet the water 
competition, while less than they might otherwise be, are necessary 
if applicants are to secure an equitable share of the traffic; that the 
proposed rates yield some margin over the extra expense involved 
in taking on the additional traffic moving thereunder; and that 
the rates maintained to intermediate points are not unreasonable 
in themselves. Each of these positions, they contend, is demon- 
strated on the present record, taken in connection with our finding 
in Intermediate Rate Asso. v. Director General, supra, that the 
rates to intermediate points are not unreasonable or unduly preju- 
dicial. This showing, they aver, brings them squarely within the 
rules under which we administered the fourth section prior to the 
amendments of 1920. They further contend that the present word- 
ing of the fourth section, prohibiting us from granting relief where 
the charge to or from the more distant point is not reasonably 
compensatory for the service performed, does not in anywise invali- 
date the sufficiency of the showing which they here make. In short, 
they contend that if the proposed terminal rates are all they ean 
get, and yield something in the way of net revenue, they are per- 
force reasonably compensatory. 

This requirement of the amended fourth section that— 


in exercising the authority conferred upon it in this proviso 
the Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably com- 
pensatory for the service performed— 


has proved to be the crux of the issue presented as to meaning of 
the amended fourth section. 

For the intermountain interests it is argued that a rate to be 
reasonably compensatory to the more distant terminal point must 
bear its full share of operating expenses, interest on funded debt, 
equipment and joint facility rents, taxes, and the percentage re- 
turn fixed by us pursuant to section 15a of the Interstate Com- 
merce Act. In support of this interpretation various court decis- 
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ions are cited defining the words ‘‘reasonably compensatory,’’ or 
words that are said to be tantamount thereto. 

We are unable to accept this interpretation of the phrase 
‘‘reasonably compensatory.’’ So interpreted, the long-and-short- 
haul rule of the fourth section must become absolute or rigid from 
the very nature of the case. According to this version of ‘‘reason- 
ably compensatory,’’ the rate to the farther distant point must yield 
its full share of the expense of utilizing the additional track mileage 
covered, as well as its full share of the additional expenses inci- 
dent to the longer use of equipment required for the longer haul. 
There may be difficulty in discovering to a nicety the exact legis- 
lative intent in the amended fourth section. But the rejection of 
an absolute long-and-short-haul clause by both Houses of Congress 
is inconsistent with any construction of the phrase in question which 
would be equivalent in effect to an absolute clause. 

A similar but less extreme interpretation of the words ‘‘rea- 
sonably compensatory’’ is urged on behalf of various State com- 
missions in the intermountain territory. It is pointed out that there 
is a margin between a rate which barely escapes being confiscatory 
and the highest rate which a regulating body may lawfully allow. 
To the intermediate point a rate might approach the latter limit 
while a rate to a more distant point might conceivably be less and 
yet not so low as to be confiscatory. Seemingly, the rate to the 
more distant point may contribute something less than a full 
proportionate share of return upon investment and thus theoret- 
ically be less than a greater rate to an intermediate point. This 
version of ‘‘reasonably compensatory’’ seems to agree with the 
former interpretation in that both require that the rate to the 
more distant point must pay its full share of all operating expenses, 
but is more elastic in not requiring that it must contribute its full 
share to the return designated as profit. Both interpretations ap- 
pear to hold in common that a ‘‘reasonably compensatory’’ rate can 
not be less than a rate which, if imposed by a regulatory tribunal, 
would be adjudged nonconfiseatory. 

We are unable to accept this interpretation of the words 
**reasonably compensatory’’ as used in the amended fourth section. 

Where a rate imposed by a regulatory body is under judicial 
review upon the allegation that the rate fixed is confiscatory, it 
has been held by the courts that a rate may not lawfully be fixed 
by such tribunal which is based alone on the out-of-pocket costs 
ascribable to that particular traffic, but that to be lawful the rate 
must be sufficient to cover a ratable proportion of the average cost 
of freight traffic generally, including a return on the property 
devoted to public service. To hold otherwise would compel the per- 
formance of a certain specified kind of service by the carrier at less 
than average cost. The extension of this principle to other classes 
of traffic, if pursued far enough, would bankrupt the road. 

Where, however, carriers voluntarily propose to reduce certain 
rates to an out-of-pocket plus basis in order to augment the total 
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traffic carried, a wholly different situation is presented. The 
menace of confiscation is absent, for volenti non fit injuria; and 
the additional traffic, if secured with a resulting augmentation of 
net revenue instead of laying a burden upon other traffic, affords 
the possibility of lightening the burden thereon by bringing a 
greater tonnage under contribution to net revenue. 

The criteria of a reasonably compensatory rate in a econfisea- 
tion case are therefore essentially distinct from the criteria of 
a reasonably compensatory rate where carriers volunteer a reduc- 
tion on certain rates to an out-of-pocket plus basis. In the first set 
of cases the carrier has presumably been charged with seeking to 
extract from the public which is served more than the services 
are reasonably worth; in the second set of cases the carrier is ac- 
eused by protestants, not primarily of seeking to extort more than 
the service is reasonably worth to those who receive the service 
but of working undue discrimination as between those who ean 
and those who can not avail themselves of the lower rates voluntar- 
ily proposed. 

The criterion of a reasonably compensatory rate suggested by 
the carriers has been indicated above. It is summarized in the 
formula ‘‘out-of-pocket-expenses-plus-some-profit.’’ 

Just as we have rejected the two interpretations of ‘‘reason- 
ably compensatory,’’ suggested by the protestants as too narrow, 
so we are disposed to reject the single criterion suggested by the 
carriers in the above formula as insufficient, standing alone. 
It is probably true that this formula was deemed by us as ade- 
quate in disposing of fourth-section applications prior to the 
amendments of the fourth section in the Transportation Act, 1920, 
Fourth Section Violations in the Southeast, 30 I. C. C. 153. 
We do not agree with the carriers that the fourth section has not 
been changed in substance. The amendment has made mandatory 
what theretofore rested in our sound discretion as to compensation 
for the service performed to the more distant point, as to circuity, 
and as to potential water competition. Moreover, in section 500 of 
the Transportation Act, 1920, is expressly declared the policy of 
Congress to foster and preserve in full vigor both rail and water 
transportation. We think the amendment was the Congress’ way of 
saying that we should follow a less liberal policy in dealing with 
departures from the long-and-short-haul rule than had been followed 
in former years. Our administrative power at this time is in some 
respects narrower than before the amendment. The fourth section, 
as amended, requires the observance by us of certain administrative 
rules which we were enforcing prior to the amendment, but which 
in some measure lay within our sound discretion to modify or 
change. We are also required now to accord due observance to 
section 500 of the Transportation Act, 1920, which indicates the 
purpose of Congress— 


to promote, encourage, and develop water transportation. serv- 
ice, and facilities in connection with the commerce of the 
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United States, and to foster and preserve in full vigor both rail 
and water transportation. 


Moreover, the requirements of section 15a may not be defeated or 
jeopardized by the action of particular rail carriers seeking to aug- 
ment their own net earnings, irrespective of the effect of rate 
changes adverse to the carriers of the country generally, or of a 
large territorial group. Trunk Line and Ex-Lake Iron Ore Rates, 
69 I. C. C. 589. It clearly would defeat the intent of Congress to 
foster transportation by rail and water in full vigor if the rail 
carriers were permitted, at practically little or no profit to them- 
selves, to operate so as to deprive water carriers of traffic which the 
water carriers would naturally handle. Moreover, it must be borne 
in mind that where the out-of-pocket theory is used as a rate basis, 
there is inevitably thrown upon the rest of the traffic the task of 
providing the bulk of the net return contemplated in section 15a. 
Too wide an extension of the out-of-pocket theory would transpose 
the entire burden of producing dividends and interest and meeting 
other fixed charges upon only a part of the traffic carried. 

In the light of these and similar considerations, we are of the 
opinion and find that in the administration of the fourth section 
the words ‘‘reasonably compensatory’’ imply that a rate properly 
so described must (1) cover and more than cover the extra or 
additional expenses incurred in handling the traffic to which it 
applies; (2) be no lower than necessary to meet existing competi- 
tion; (3) not be so low as to threaten the extinction of legitimate 
competition by water carriers ; and (4) not impose an undue burden 
on other traffic or jeopardize the appropriate return on the value 
of carrier property generally, as contemplated in section 15a of the 
act. It may be added that rates of this character ought, wherever 
possible, to bear sume relation to the value of the commodity car- 
ried and the value of the service rendered in connection therewith. 
We also find that where carriers apply for relief from the long- 
and-short-haul clause of the fourth section and propose the applica- 
tion of rates which they designate as ‘‘reasonably compensatory,”’ 
they should affirmatively show that the rates proposed conform to 
the criteria indicated above. It goes without saying that carriers 
should not propose rates or rate structures for approval in a fourth- 
section application which create infractions of other provisions of 
the Interstate Commerce Act, and particularly of section 3. 


This report embraces a number of fourth-section applications. 
The General Westbound application involved reduced rates on various 
commodities to the Pacific Coast terminals from so-called defined terri- 
tories which are lettered groups covering all of the United States east 
of the Rocky Mountains. Statistical data was offered by the carriers 
to prove that the proposed rates to the Pacific Coast terminals would 
be sufficient to pay something over and above out-of-pocket costs. The 
cost studies introduced by the carriers were made on two different bases. 
Basis I proceeded on the theory that the added traffic would all be 
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carried on trains which were now running and would, therefore, entail 
no added train miles. Basis II assumed that the added traffic would 
require pro rata added train miles. The carriers did not claim that the 
figures arrived at under either Basis I or Basis II should be taken 
as reflecting the exact situation, but that the correct figure lies some- 
where between 18.561 percent of total operating expenses under Basis 
I, and 64.883 percent of total operating expenses under Basis IT. It is 
stated that authorities on the subject regard about 50 percent as the 
usual ratio for added traffic generally. For a 3,000-mile haul the cost 
under Basis I, assuming 25 percent empty movement, was found to be 
$264.32 on a 40,000-pound carload, and $373.65 for a carload of 80,000 
pounds. 


At page 75 of the opinion the Commission said: 


We are not prepared to accept this quantitative difference jn 
costs. While the heavier load will entail somewhat heavier costs, 
we are not convinced that the variation in costs is as great as 
indicated in the carriers’ showing above. * * * 

If we accept provisionally the carriers’ estimate that the 
average cost per car for a 3,000-mile haul is $813.38 and the as- 
sumption that for added carloads of traffic the cost would be ap- 
proximately half as much per car, or $406.69, we should be justi- 
fied in doubting whether a yield per car for a haul of 3,000 miles 
that falls appreciably short of $400, no matter how light the ear- 
load minimum, can yield much, if anything,over out-of-pocket cost. 


For a 3,000-mile haul $400 per car would yield 13.33 cents per 
ear-mile. For a 40,000-pound car $400 per car revenue would yield 
6.6 mills per ton-mile, and the same car revenue for a 80,000-pound 
ear would yield 3.3 mills per ton-mile. 

Concerning the revenue under the rates proposed in the Generul 
Westbound application, the Commission on page 76 said: 


* * * So far as revenue is concerned we are satisfied that, 
taking the additional business by itself, the proposed rates gen- 
erally and easily cover the extra out-of-pocket expenses involved. 
In certain instances the rates proposed—as, for example, on articles 
such as sewing machines, drugs, medicines, chemicals, chewing gum, 
rubber tires, carpets, and leather—apparently would cover not 
only the extra costs but the average of all costs and would con- 
tribute to the net return on earrier property. Were the rate 
level alone to be considered, it would be difficult to condemn the 
proposed terminal rates in the general westbound application. 
Moreover, the going water rates shown upon these articles, item 
by item, are—or at least at the time of hearing were—such as not 
seriously to invalidate the proposed terminal rates as lower than 
presumably necessary to meet water competition. 

Such profit as would accrue from the proposed rates apparently 
would be largely offset by what would be lost thereby on the traffic 
that would move by rail even without the reduction. 
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The Commission cites several examples of rates on iron and steel 
articles and rates on linoleum, and comes to the conclusion, as follows: 


(p. 80) 


* * * Tt seems clear that the lines east of Chicago have little if 
any reason to expect increased gross or net revenue from the pro- 
posed rates. The probabilities are that they would suffer sub- 
stantial losses. 


The General Westbound application was denied. 

The Eastbound Rail and Water application concerned rates from 
California terminals to New York City only, by the Southern Pacific’s 
rail and water route through Galveston, known as the Sunset-Gulf 
route. Seven of the Morgan Line vessels at the time of the hearing 
were tied up in docks without cargoes. The proposed rates on five com- 
modities were 65 cents. The proposed rate on dried fruit in boxes was 
75 eents and in sacks or mixed, 95 cents. These proposed rates were 
required to be increased 5 cents per 100 pounds, and fourth-section 
relief was granted. To determine the earnings per ton-mile and per 
ear-mile on these commodities would involve a proration of water miles 
and rail miles. The Commission in other cases has used a basis of 
three water miles to one rail mile, or 3.6 water miles to one rail mile. 
It was found that the collateral loss of revenue involved would be neg- 
ligible and that the rates proposed would be reasonably compensatory. 

Other fourth-section applications embraced in this report were: 

Fourth-section application No. 11957 proposed rates of $1, minimum 
30,000 pounds, on sisal and ixtle from El] Paso and Gulf ports to 
Pacific coast terminals. The proposed rates were said to be necessary 
to compete with water lines which maintained port-to-port rates of ap- 
proximately 95 cents, including incidental charges. The Commission 
held that the record was not adequate as to its showing whether the 
proposed rate was reasonably compensatory and denied the application. 

Fourth-section application No. 11940 involved rates on sulphur 
from Texas and Louisiana mines. The rates proposed were 55 cents to 
California terminals and 65 cents to north Pacific coast terminals, min- 
imum 80,000 pounds. The rates at the time of the hearing were 83.5 
eents and $1, respectively. The loss of revenue from sulphur mines to 
Gulf ports, it was found, would be trifling, as the hauls are short and 
the rates very low. The minimum revenue per car under the proposed 
rates was found $440 to California terminals and $520 to north Pacific 
coast terminals. These earnings per car-mile would range from 19 to 
25 cents, which would be equivalent to 4.7 to 6.2 mills per ton-mile. The 
proposed rates were held to be reasonably compensatory. The water 
rates ranged between 38 and 44 cents. The application was granted. 

Three other fourth-section applications involved the rates on green 
coffee from New York, New Orleans, and Galveston to Pacific coast 
terminals. The proposed rates were 80 cents to California terminals 
and 90 cents to north Pacific coast terminals. It was conceded that 
the rates would apply only on occasional movements. The Commission 
found that this green coffee traffic did not constitute a special case within 
the meaning of section 4 and denied the application. 
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In Pacific Coast Fourth Section Applications, 129 I. C. C. 3, the 
Commission granted fourth section relief on class and commodity rates 
between San Francisco, Calif., and points in Washington, Oregon, and 
Idaho; also between points in northern California and southern Cali- 
fornia ports. The minimum rates and earnings range from 6.7 to 10.9 
mills per ton-mile and the car-mile earnings, from 12.8 to 24 cents. In 
a later report in the same proceedings, 165 I. C. C. 373, lower rates were 
proposed and the Commission granted relief in connection with lower 
rates subject to the following condition: 


The commodity rail rates shall be no lower than to yield, 
based on the lowest minimum weight of any carload, minimum ear- 
load revenue of 6 mills a ton-mile where the carload minimum 
weight is 40,000 pounds or over, and 12 cents a car-mile where the 
carload minimum weight is under 40,000 pounds. For computing 
the earnings under this provision the distance over the operating 
route over which the rates are to be applied shall govern. 


In a later report in the same proceeding, 190 I. C. C. 273, at page 
281, the minimum revenue limitation was modified to read as follows: 
The commodity rail rates shall be no lower than to yield, 

based on the lowest minimum weight of any carload, minimum 
carload revenue of 6 mills a ton-mile where the carload minimun 
weight is 40,000 pounds or over, 12 cents a car-mile when the 
carload minimum weight is under 40,000 pounds and over 24,000 
pounds, 11 cents a car-mile where the carload minimum weight 

is 24,000 pounds and over 15,000 pounds, and 10 cents a car-mile 


where the carload minimum weight is 15,000 pounds and under. 


In the same report fourth-section relief was granted over an ad- 
ditional route embracing the Great Northern and Western Pacific by 
way of Bieber, Calif. At page 287 it was stated that: 


The lowest earnings would result from the application of these 
modified provisions to the haul from Los Angeles to Portland, 
when the Bieber route is 19.5 percent longer than the Southern 
Pacific route. The earnings on a 10,000-pound car between these 
points at the minimum rate of $1.125 now applicable over the 
Southern Pacific would be 16.7 mills a ton-mile and 8.3 cents a ear- 
mile for the 1,340-mile haul over the Bieber route. 


It was found that the minimum rates applicable over the operating 
route of the Southern Pacific would be reasonably compensatory over the 
Bieber route, the latter being considerably longer. The actual earnings 
over the Bieber route are not shown in the report. 

In Export and Import Rates, 169 I. C. C. 13, 57, the Commission 
granted fourth-section relief subject to the following condition: 


That in no instance shall this relief apply to the establishment 
of rates on any commodity, in carloads, which yield on the base 
of the lowest minimum weight on said commodity, less than 6 
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mills per ton per mile where the carload minimum weight is 40,000 
pounds or more, and less than 12 cents per car-mile when the car- 
load minimum weight on the commodity is less than 40,000 pounds. 


In Grain Between River Ports on Illinois Central System, 211 
I. C. C. 379, the Illinois Central applied for authority to establish 
reduced rates on grain, minimum 80,000 pounds, between certain 
Mississippi and Illinois river ports to meet water competition. Division 
2 on page 382 said: 


The proposed rates from Chicago, Peoria, Havana, St. Louis, 
Cairo, and Memphis as origins to St. Louis, Cairo, Memphis, and 
New Orleans as destinations, are not compensatory. The revenue 
yield of 23 rates considered as typical would range from 3.43 to 6.8 
mills per net-ton-mile. This range embraces 13 rates which would 
yield under 4 mills per net-ton-mile, 6 rates that would yield from 
4.02 to 4.76 mills, and only 4 rates that would yield in excess of 5 
mills, or from 5.64 to 6.8 mills. 


The applicant urged that rates yielding slightly more than 3 mills 
per ton-mile were necessary to meet the competition of the water ear- 
rier. Division 2 on page 383 said: 


If we had jurisdiction over minimum rates of water carriers 
we could require a reasonably compensatory adjustment of rates 
and prevent such situations as here are presented. We have sought 
that authority at the hands of Congress, but the act has not been 
amended. 


Note: The Transportation Act of 1940 now confers this power on 
the Commission. 

In Sirwp and Molasses from the South and Southwest, 215 I. C. C. 
205, relief from the long-and-short-haul clause was granted upon con- 
dition that the authority should not apply to establish the rate over any 
route unless the earning be not less than 12 cents per tank car-mile. 

In Blackstrap Molasses from New Orleans and Mobile, 241 I. C. C. 
177, carriers were authorized to establish and maintain a rate of 15 cents 
on blackstrap molasses in tank cars from New Orleans and other Louis- 
iana points and from Mobile, Ala., to St. Louis, Mo., and East St. Louis, 
Ill. The relief was granted subject to the condition that the relief 
should not apply to any route over which the car-mile earning, based on 
the distance over such route, is less than 10 cents after the deductions 
of switching charges absorbed at origin and destination by carriers 
forming such route and the tank car rentals for the loaded and empty 
movement. 

In Western Trunk-Line Fourth Section Class Rates, 238 I. C. C. 
255, 285, the reasonably compensatory feature of the class rates over 
the departure routes is discussed at some length. In the examples of 
departures discussed in the general all-rail adjustment, the circuity of 
the indirect tariff routes, over the direct tariff routes, ranged as high 
as 86 percent, while the lowest respective ton-mile and car-mile reve- 
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nues exceeded 5 mills and 13 cents, respectively. On page 286 appears 
the following contention of the applicant: 


In this connection two tests are urged by applicants. First, 
they argue, any rate which yields as much as 45 percent of the 
average revenues, or 4.72 mills per ton-mile in the west and 4.26 
mills in the east, is reasonably compensatory. The second test is 
based upon 50 percent of the operating expenses, resulting in 
3.56 mills per ton-mile in the west and 3.02 mills in the east. 


The Commission did not pass directly upon this contention, but granted 
the relief sought, imposing a combination of the usual circuity limita- 
tions and an alternative basis restricting the relief over indirect routes 
to instances where rates constructed on the basic scale for the distances 
over the rate-making routes were not less than rates constructed 75 
percent of the basic scale for the distances over the corresponding in- 
direct routes. The earnings produced over such indirect routes are not 
shown in the report. 


Destructive Competition 


In Naval Stores from Mississippi to Gulf Ports, 235 I. C. C. 723, 
proposed rail rates of 6 to 8 cents on rosin and 9 to 12 cents on pine 
oil were found not to be unreasonably low. The short-line rail distances 
were from 69 to 153 miles. The truck rates of 8.5 to 10 cents on rosin 
and 12 to 18 cents on pine oil were also found not to be unreasonably 
low. The cost study indicated that, generally speaking, these rates 
were not in excess of costs, excluding a return on value. The Com- 
mission said: (p. 734) 


The record in this proceeding was made for the most part 
early in 1938. We are not advised as to what, if any, transpor- 
tation changes have taken place in the interim.* That keen compe- 
tition exists between the rail and truck carriers for this traffic is 
not questioned. On the record before us we are convinced that the 
proposed rail rates will be, and that the present motortruck rates 
are, compensatory and otherwise lawful; that they will not cast a 
real burden upon other traffic; that we are not here confronted 
with ruinous competition; and that the immediate situation, there- 
fore, is not such as to demand the prescription of minimum rea- 
sonable rates. 

*(Note: This case was decided February 8, 1940.) 


In Citrus Fruit from Florida to Baltimore, Md., 237 I. C. C. 245, 
the Commission instituted an investigation respecting the rates and 
practices of the rail carriers in connection with the transportation of 
citrus fruit in carloads from origins in Florida to Baltimore, Md., and 
embracing a further hearing in a fourth-section application covering 
these rates. The prior reports in the fourth-section application were 
211 I. C. C. 535, 218 I. C. C. 637, and 226 I. C. C. 315. In the fourth- 
section application the all-rail rates had been fixed on the basis of a 
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minimum differential of 5.6 cents per 100 pounds over the truck and 
water rates. With these proceedings there was also heard jointly an 
investigation instituted by the Maritime Commission. At page 251 the 
Commission said : 


The progressive rate cutting by both groups of carriers has 
resulted in an unnecessary lessening of revenues. The United 
States Maritime Commission, which now has the power to fix mini- 
imum rates for transportation by water, has found that the present 
water rates are not unlawful. The water lines submitted, in this 
proceeding, no cost studies to indicate the level of either maximum 
or minimum water rates. They estimate that they could handle this 
traffic to Baltimore at some profit at a rate approximating 25 cents 
per box. One of the principal water carriers had retained the 
traffic of certain shippers upon the representation that it will main- 
tain truck-water rates differentially under the rail rates. 

Our authority in authorizing fourth-section departures in- 
cludes a broad discretionary power to impose such limitations as 
appear proper in the light of each situation. Under the cireum- 
stances of this proceeding, we deem it advisable to require the im- 
position of a reasonable differential as a curb on the progressive 
rate cutting which has brought about the present rate situation. 
The water carriers have stated that they do not desire to reduce 
their rates further, unless necessary to maintain differentials under 
rail rates, but hope to increase them instead. 

We find that the rates and practices of rail carriers in con- 
nection with the transportation of citrus fruit, in carloads, from 
origins in Florida to Baltimore are not shown to be unreasonable 
or otherwise unlawful. The investigation will be discontinued. 


In Unmanufactured Tobacco, Virginia Ports to New York, 245 
I. C. C. 611, the railroads proposed to reduce rates on unmanufactured 
tobacco, minimum 20,000 pounds, from Norfolk, Va., to New York, 
N. Y., from 37 cents to 35 cents, which was the same as the rate in 
effect for all-water movement. Over the Pennsylvania Railroad the 
distance was 353 miles, and at the minimum weight, the proposed rate 
yielded 19.8 cents per car-mile. Using the average loading of 28,320 
pounds, the proposed rate yielded 28 cents per car-mile. This earning 
compared favorably with those on any other commodities between those 
points. Division 3, at page 616, said: 


The suspended rate does not appear to be unreasonably low 
when judged by the usual standards of rate making. The instant 
ease, however, involves something more than the mere question of 
rate levels. Protestant has published, and postponed pending dis- 
position of this proceeding, a reduction of 3 cents to offset the effect 
on traffic of the reduction of 2 cents here proposed by the rail 
carriers. At the present time, the amount of traffic available for 
all carriers, transportation costs, and the need for additional net 
revenue are all increasing. In the circumstances, an unwarranted 














484 1. C. C. PRACTITIONERS’ JOURNAL 





rate reduction appears not only unwise but definitely contrary to the 
policy provisions of the act. 


The proposed rates were found not justified and ordered canceled. 

In Rubber Tires From California to Idaho and Utah, 245 I. C. ©. 
661, the railroads proposed reduced rates on rubber tires, in carloads, 
from California to points in Idaho and Utah. The rate proposed from 
Los Angeles and San Francisco to Salt Lake City was 65 cents, min- 
imum 30,000 pounds, yielding 24.9 and 23.8 cents per car-mile and 16.6 
and 15.9 mills per ton-mile. Division 3, at page 666, said: 


Respondents have the right to initiate rates to meet competitive 
forms of transportation. The common-carrier motor rate on rubber 
goods, including tires and tubes, from Los Angeles and San Fran- 
cisco to Salt Lake City is $1.05, minimum 15,000 pounds, or 40 
cents greater than the proposed all-rail rate from and to those 
points. In our opinion the proposed reduction is greater than is 
necessary to meet the competition confronting respondents. Wit- 
ness for the motor carriers’ tariff-publishing bureau stated .. . 
that it had been his observation that whenever the rail carriers 
reduce their rates, the motor carriers meet the reduction. We were 
given power to fix minimum rates primarily for the purpose of pre- 
venting destructive rate wars and promoting the financial stability 
of the transportation agencies. Our duty in the exercise of that 
power is not done, therefore, if we allow competitive rates to 
gravitate to the lowest possible level. Petroleum Between Wash- 
ington, Oregon, Idaho, Montana, 234 I. C. C. 609. We conclude 
that the proposed rates would be unreasonably low. 


In Boots and Shoes From Massachusetts to New York City, 246 
I. C. C. 332, division 2 found a proposed rate of 61 cents on boots 
and shoes, in less than carloads, was not justified. The proposed rate 
included store-door delivery in New York City and a limited pick-up 
service. It was published to meet a water competitive rate of 53 cents 
maintained by the Eastern Steamship Company. Rates maintained 
by competing motor and water carriers, including pick-up and delivery 


service, were 14 and 11 cents higher, respectively. Division 2, at page 
337, said: 


* * * In many cases we have stated that less-than-carload 
commodity rates require special justification. Respondents here 
are seeking to justify the establishment of a rate substantially lower 
than those of their competitors. Although respondents are entitled 
to compete for this traffic, the competitive rate should not be 80 
low as to destroy competition over motor and water routes, or on a 
basis that would tend to precipitate further reductions by their 
competitors, thereby resulting in progressive rate cutting and 
unnecessary lessening of revenues. Petroleum Between Washington, 
Oregon, Idaho, Montana, 234 I. C. C. 609, 637. The proposed re- 
duction clearly is greater than necessary to meet the competition 
confronting respondents. Furthermore, for respondents to main- 
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tain a rate from Boston to New York, including free pick-up service 
at certain points in Boston, lower than necessary to meet competi- 
tion, while contemporaneously maintaining a rate from competing 
points in Boston on a much higher level would tend to create pref- 
erence of the shippers having private sidings. 


In Powdered or Flaked Milk From Vermont To Boston, 246 TI. C. C. 
522, a proposed commodity rate of 25 cents, minimum 36,000 pounds, 
yielding $90 per car, 35 cents per car-mile, and 19.5 mills per ton-mile 
was found not lower than necessary to meet threatened private motor- 
truck competition, and not below a reasonable minimum. 

In Shoe Dressing in Official Territory, 246 I. C. C. 579, division 2 
found proposed reduced rates on shoe dressing, in less-than-carloads and 
less-than-truckloads, within official territory and between portions of 
that territory and certain adjacent territory, unreasonably low, except 
with respect to traffic from central territory to northwest territory. 
The rail rate was column 63 and the motor-carrier rate column 60. From 
central territory to northwest territory motor-carrier rates were based 
on column 55. The proposed rating of column 55 was held unreasonably 
low, except from central territory to northwest territory where such 
basis was already in effect on motor-carrier traffic. 

In Paper and Paper Articles From Canton, N. C., To Atlanta, Ga., 
21 M. C. C. 89, the Commission instituted an investigation on its own 
motion into the motor-carrier rates on paper and pulpboard from 
Canton, N. C., to Atlanta, Ga. Division 5, at page 91, said: 


* * * Both types of carriers urge that they should be accorded 
a differential in rates to compensate for their alleged disadvantages. 
However, each type has succeeded in obtaining an equal share of 
the traffic, and, in the absence of a showing of any compelling dis- 
advantage, we are not persuaded that a differential in rates is jus- 
tified. Nevertheless, different minimum weights may reasonably 
be prescribed in view of the differences in carrying capacity of rail 
ears and motortrucks. The present volume minimum of 5,000 
pounds maintained by the conference carriers is obviously too low 
in view of the average loading of 16,000 pounds per truck ex- 
perienced by one of these carriers. A minimum of 15,000 pounds 
would approximate this average load and conform more nearly 
to the carrying capacity of a motortruck. This minimum applied 
to a rate of 28 cents produces earnings of 22.3 cents per truck-mile 
based on the short highway distance. These earnings appear to be 
reasonably compensatory, as they exceed the average operating 
eost of 19.5 cents per truck-mile submitted by The Georgia Motor 
Express, Ine. 


In respect to the less-than-truckload rates, division 5, at page 92, said: 


* * * We believe that the less-than-truckload and _ less-than- 
earload rates on this traffic should be on the same level. This con- 
clusion is not to be considered as a precedent for the fixing of a 
definite relation between truck and rail rates in other proceedings. 
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The minimum rates prescribed were the same as the rail rates, with 
the exception that the truckload minimum was 15,000 pounds, as com- 
pared with the rail minimum of 20,000 pounds. 

In Petrolewm Products Between Kans., Okla., Ark., Mo., Colo. 
245 I. C. C. 617, the same rates were prescribed as minimum reasonable 
rates on petroleum products between points in Kansas, Oklahoma, 
northwestern Arkansas, and southwestern Missouri for distances of 170 
miles and less, for both the railroads and motor earriers (common 
carriers and contract carriers). 


Disruption of rate structures previously found reasonable 


In Coal From Kansas and Missouri to Missouri Via M.-K.-T. R., 198 
I. C. C. 535, respondents proposed certain reduced rates on coal to meet 
motortruck competition. The principal rate was from West Mineral, 
Kans., to Columbia, Mo., 249 miles. The earnings under the proposed 
rate would be 7.47 mills per ton-mile, 33.6 cents per car-mile, and $83.70 
per car on lump coal, and 7.03 mills per ton-mile, 31.6 cents per ear- 
mile, and $78.75 per ear on fine coal. On page 538 the Commission said: 


Although there is no contention or proof that the specific rates 
herein proposed are lower than reasonable minima, or that they 
will throw a burden on other traffic, nevertheless, respondent’s 
proposal, if approved, will result in a disruption of the present 
interrelated adjustment of rates on coal heretofore prescribed by 
us for application throughout an extensive territory, including the 
points of origin and destination here considered, and will inevitably 
cause additional and perhaps numerous reductions, thereby need- 
lessly sacrificing carriers’ revenues, which would be harmful to 
the public interest. 


The proposed rates were found not justified and ordered canceled. 

In Pick-up and Delivery in Official Territory, 218 I. C. C. 441, the 
Commission, at page 476, quoted from Baltimore & O. R. Co. v. United 
States, 298 U. S. 349, as follows: 


In some circumstances carriers may accept rates or divisions 
that do not yield enough to cover operating expenses and taxes that 
are fairly apportionable to the service plus a reasonable return 
for the use of their railroads. If revenues yielded exceed the 
amounts by which operating expenses are increased on account of 
the service covered by such charges, then legitimately the carriers’ 
net earnings may thus be enhanced. When conditions permit, such 
rates or divisions may be established and kept in force without 
detriment to competing carriers, shippers, other transportation or 
the public. Just as an owner may sell his property for less than 
the amount he would be entitled to have upon expropriation, so may 
carriers, conditions warranting it, render service for less than by 
exerting of sovereign power, they could be compelled to accept. 
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The foregoing language supports the view frequently expressed 
that we are justified in condemning a rate on the ground that it is un- 
reasonably low, where it is shown that it will cause loss rather than 
gain to the publishing road or roads and will thus impose a burden 
upon other traffic, Ex-Lake Iron Ore from Chicago to Granite City, 123 
1. C. C. 503. 

It is well settled that we may properly exercise our minimum-rate 
power to prevent the disruption of an existing rate structure prev- 
iously found reasonable (Youngstown Co. v. United States, 295 U. S. 
476), but no such situation is presented here, for it appears that sub- 
stantially without exception the truck rates are the same as or lower than 
the rail rates which would be applicable under respondents’ proposal. 
The question here is whether minimum rates shall be prescribed to 
afford one group of carriers protection against the alleged injurious rate 
policies of a competing group of carriers. It is well recognized that such 
an exigency may justify exercise of the minimum-rate power.’* It 
is equally well settled that public-service corporations have no consti- 
tutional right to destroy their competitors by unrestrained cutting of 
rates. Montana Public Service Comm. v. Great Northern Utilities Co., 
289 U. S. 130. 

The Commission found that the minimum rate of 30 cents, in connec- 
tion with which pick-up and delivery service would be furnished, was 
unreasonably low to the extent that it was less than 45 cents. 

Commissioner Eastman, in a dissenting-in-part opinion, points out 
that if one kind of carrier is to be allowed to compete with another ear- 
rier by establishing rates on the added traffic theory, every other kind 
of carrier must in fairness be given the same privilege. 

In Coal from West Virginia to Northeastern Ohio, 220 I. C. C. 333, 
the Commission, on page 344, said: 


Under our minimum-rate powers we can, upon proper showing, 
preserve the Pittsburgh group whenever its integrity is threatened. 


It is noted that the minimum rate power may be used to maintain 
rate relationships apparently without regard to any minimum earnings. 
In other words, the cost of service is not controlling in all instances 
wherein a minimum rate is prescribed. 

In Cotton, Wool, and Knitting Factory Products, 220 I. C. C. 189, 
modifying findings in a prior report, 211 I. C. C. 692, the Commission, 
on page 191, said: 


However, from some southern points near the border between 
the two territories, the approved rates, while higher than the proper 
basis applied from the proper northern gateway, would still be 
on a level lower than that prescribed between northern mills and 
destinations in the North. To avoid such a contingency the ear- 
riers will be permitted to hold as minima from southern manufac- 
turing points on traffic to the North, (a) on dry goods as described 





18 United States v. Illinois Central R. Co., 263 U. S. 515, 525; United States v. 
Chicago, M., St. P. & P. R. Co., 294 U. S. 499. 
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in finding 3, rates based on the first-class scale of rates under the 
eastern class-rate revision; (b) on cotton piece goods and other 
articles included in list 1 of appendix A to the prior report (except 
unfinished cotton piece goods and yarn) rates on the basis of 90 
percent of the eastern third-class scale of rates, and (c) on wm- 
finished cotton piece goods as described in the prior report (page 
783) and on yarn, rates made 90 percent of the basis provided in 
clause (b). The eastern class-rate scales referred to are shown 
in our report in Eastern Class Rate Investigation, 164 I. C. ©. 
314, 467, and a basis for their extension is prescribed in our sup- 
plemental report in the same proceeding, 171 I. C. C. 481, 498. In 
applying these minimum rates, moderate sized groups may be used. 


Here again it appears that the Commission is prescribing minimum 
reasonable rates primarily to preserve rate relationships and without 
reference to any minimum revenue limitation. 


Value of the commodity 


In Cotton Piece Goods, in the South, 234 I. C. C. 525, Division 4 
found a proposed rate of 63 cents, any-quantity, on cotton piece goods 
from Greensboro, N. C., 581 miles, was less than a minimum reasonable 
rate. The finding was without prejudice to the establishment of a rate 
of not less than 69 cents. A truck rate of 57 cents, minimum 10,000 
pounds, was also held to be unreasonably low. No truck rate was pre- 
scribed for the future, but it was indicated that the truck line might 
publish any-quantity rates on substantially the same basis as the 69-cent 
rate prescribed as a reasonable minimum for the railroads. 

It will be observed that the rate of 63 cents found unreasonably 
low yields 21.7 mills per ton-mile for 581 miles. The minimum reason- 
able rate prescribed of 69 cents yields 23.7 mills per ton-mile. It is noted 
that on page 530 rate comparisons in support of the 63-cent rate are 
indicated to be of little value because the commodities on which they 
apply are of low grade as compared with cotton piece goods. This in- 
dicates that the principles to be observed in fixing a minimum rea- 
sonable rate are substantially the same as those applied in determining 
a maximum reasonable rate, namely, rate comparisons. On page 539 
the division said: 


In announcing conclusions which involve the question of min- 
imum reasonableness, especially where the element of truck eom- 
petition is involved, we must necessarily proceed with caution. We 
are justified by the record in assuming that the most satisfactory 
solution will be one in which all carriers will publish the same basis 
of rates on a level which will return them a fair profit. If one 
seeks to go below the level of another, it is not long before the see- 
ond meets the lower level of its competitor, with the result that 
another rate equalization takes place, but only after each compet- 
itor has made a sacrifice of earnings. Unless such moves are held 
in check, they lead to financial disaster. We do not overlook the in- 
terest of the shipper or receiver who has the freight charges to bear 
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in the first instance, but the entire freight charge represents pos- 
sibly only 2 percent of the delivered price of cotton piece goods, 
and this, in usual business practice, is included in the price to the 
customer. 


It is apparent from this language that the value of the commodity, 
as well as the cost of the service, is considered in fixing the minimum 
reasonable rates. 

In Candy from Reading, Pa., to Baltimore, Md., 237 I. C. C. 89, the 
Commission suspended a reduced rate of 15 cents on candy, in carloads, 
minimum 40,000 pounds, from Reading, Pa., to Baltimore, Md. In- 
vestigations were instituted concerning the reasonableness of the min- 
imum rates and charges on candy by a motor contract carrier from 
Reading and by motor common earriers or contract carriers from Her- 
shey, Pa., to Baltimore. Under the proposed rail rate of 15 cents the 
earnings were 21.2 mills per ton-mile and 42.5 cents per car-mile over 
the short-line route. The minimum contract truck rates from Reading 
to Baltimore were equivalent to 20.9 cents when the return truck was 
empty, and 12.5 and 14 cents when the 8 and 10-ton trucks had a return 
load. 

The common carrier truck rate from Hershey to Baltimore was 13 
cents, minimum 20,000 pounds. The highway distance was 87 miles, 
and this rate yielded 29.9 cents per loaded truck-mile. 

The rail rate from Hershey to Baltimore was 13 cents, minimum 
40,000 pounds. On page 94 the Commission said : 


The respondent rail carriers seek only a parity with the rates 
of their motor-carrier competitors. Their rate of 13 cents from 
Hershey was based on the like rate of the latter, and their pro- 
posed rate of 15 cents from Reading is likewise based on what they 
deem to be the prevailing competitive charges. We were given the 
power of fixing minimum rates for the purpose of preventing de- 
structive competition and of stabilizing and improving the finan- 
cial conditions generally prevailing among the carriers subject to 
our jurisdiction. The evidence here presented warrants the eon- 
clusion that the parity of rates which respondent rail carriers seek 
is justified, but there is no sound reason why that relation should 
be established on the lowest possible level. In determining what 
are reasonable minimum rates, we may take into consideration, to 
the extent that conditions will permit, the value as well as the cost 
of the service. On the other hand, we must also keep in mind such 
opportunity as the shipper may have to furnish his own private 
transportation, and the conditions under which he will resort to 
this opportunity. In our conclusions herein we have endeavored to 
give due weight to all these factors. 


The Commission found the proposed rail rates from Reading to Balti- 
more below a reasonable minimum, and prescribed a minimum reason- 
able rate of 18 cents, minimum 36,000 pounds. It also found that the 
minimum charges maintained by the contract carrier from Reading to 
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Baltimore contravened the policy declared in section 202(a) of the Mo- 
tor Carrier Act, and prescribed a minimum charge of not less than 
18 cents, minimum 20,000 pounds. It further found that the rates of 
the rail and motor carriers from Hershey to Baltimore were below a 
minimum reasonable level to the extent that they were less than 15 
cents, minimum 36,000 pounds for the railroads, and a mimimum of 
20,000 pounds for the trucks. 


Blanket minimum rate orders 


In Rates Over Freight Forwarders, Inc., 4 M.C.C. 68 (1. & S. No. 
M-205), division 5 found that the rates on motor common carriers be- 
tween all points in territory A, centering on New York, N. Y., and Phil- 
adelphia, Pa., on the north, and territory B, centering on Washington, 
D. C., and Baltimore, Md., on the south, were, and for the future would 
be, unjust and unreasonable to the extent that they were less than the 
corresponding rates maintained by Tariff Publishing Agent D. T. War- 
ing. Division 5, on page 73, said: 


At the opening of the hearing, the presiding commissioner stat- 
ed that the ‘‘purpose of the Commission in instituting the investi- 
gation in Ex Parte MC-14 and consolidating it with I. & S. No. 
M-205 was to consider, in view of the language of the Motor Car- 
rier Act, 1935, with reference to unfair or destructive competitive 
practices, whether a situation exists here which warrants action by 
the Commission with a view to averting a destructive rate war 
between the competitive motor carriers,’’ and that it was not the 
desire to ‘‘go exhaustively into questions of classification or the 
level of individual rates.’” The evidence introduced was directed 
to the issue so presented. 


At page 75, division 5 said: 


it is made clear in the act, as well as by its legislative history, 
that one of its principal purposes is to bripg greater stability to 
the motor-carrier industry and to prevent the demoralization which 
flows from unrestrained and unreasonable competition. It was 
realized that in an industry where there are so many thousands of 
individual operators of all kinds and descriptions and, in most 
localities, such an excess of competitors for the same traffic, competi- 
tion of this character and with such results is inevitable in the 
absence of governmental control. At the very beginning of the 
act it is declared to be the policy of Congress, among other things, 
to ‘‘foster sound economic conditions’’ in the industry and among 
motor carriers in the public interest, and to avoid ‘‘unfair or de- 
structive competition practices.’’ In section 216(i) we are re- 
quired, in the exercise of the power to prescribe just and reason- 
able rates for motor carriers, to give due consideration, among 
other factors, ‘‘to the need, in the public interest, of adequate and 
efficient transportation service by such earriers’’ and ‘‘to the need 
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of revenues sufficient to enable such carriers, under honest, economi- 
eal and efficient management, to provide such service.’’ 


At page 77, division 5 said: 


In this proceeding it is altogether impracticable to give con- 
sideration to individual rates or to the individual provisions of the 
governing classification. Motor-carrier rates and motor-carrier reg- 
ulation are both in their infancy and thus in the early period of 
rapid development. It is realized that the rates and the classifica- 
tions which prevail have many inconsistencies and incongruities 
and are otherwise imperfect. In due course, both the carriers and 
ourselves will have to deal with these matters in detail and effect 
improvements, but it is obvious that we cannot undertake thus to 
deal with them here. The essential issue by which we are con- 
fronted is of quite a different character. 

The record shows plainly that the motor carriers here con- 
cerned found themselves in a competitive struggle which was un- 
dermining their rates and depleting their revenues at a time when 
eosts of operation were rising rapidly. Their reserves, to the ex- 
tent that they had any, were nearing exhaustion and financial 
ruin loomed ahead. In this situation they sought, with our en- 
couragement, to confer over their difficulties, reach some common 
understanding of their problems, and take definite steps to improve 
their rate and revenue conditions. 


In a subsequent report in the same proceeding, Middle Atlantic 
States Motor Carrier Rates, 4 M.C.C. 231, (Ex Parte No. MC-14), the 
order was modified. Numerous supplemental reports modify the origi- 
nal order. 

In Mid-Western Motor Frt. Tariff Bureaus, Inc. v. Eichholz, 4 
M.C.C. 755 (No. MC-C-14), a complaint was brought by an association 
of motor carriers alleging that the rates maintained by certain motor 
earriers between points in Arkansas, Colorado, Illinois, Iowa, Kansas, 
Louisiana, Minnesota, Missouri, Nebraska, Oklahoma, Tennessee, Texas, 
Wisconsin, and Wyoming were unreasonably low, unduly prejudicial. 
and unjustly discriminatory. The complaint mainly relied upon evi- 
dence relating to operating costs, in support of the allegation that the 
rates of the motor carriers were unreasonably low. Appendix A sum- 
marizes operating revenues and expenses for a number of motor carriers 
for 1935, and indicates the average cost of operation was 19.6 cents per 
truck-mile. The study also indicates that there is a substantial varia- 
tion in operating costs as between the different operators. Eliminating 
certain carriers of automobiles and trucks, the average operating cost 
per truck-mile was 21.16 cents, which was approximately the same as 
the average cost of motor carriers in the western district in 1932, of 
21.96 cents per truck-mile, as determined by the Federal Coordinator 
of Transportation. These amounts do not include return on invest- 
ment. On page 766, division 5 said: 
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By any standard of comparison, the level of the class rates 
maintained on Riteway’s local basis is unreasonably low. This is 
most apparent when rates on this basis are compared with class 
rates for similar distances, which defendants maintain on their 
joint class-rate basis, and with the class rates maintained by com- 
plainants. 


It will be observed that rate comparisons are used in determining mini- 
mum reasonable rates. On page 770, division 5 said: 


** * The evidence in this record does not justify the con- 


tinuance on less-than-truckload shipments of less than the normal 
classification ratings in connection with reasonably compensatory 
class rates. 


On page 773, division 5 said: 


* * * We have no data in the record respecting the costs of 


operation of, or transportation conditions encountered by, carriers 
which operate in many of the States included in the complaint. We 
shall, therefore, limit our findings herein to the rates between points 
in Illinois, Iowa, eastern Kansas, Missouri, and eastern Nebraska. 


The motor carrier rates between points in the States named in the pre- 
ceding paragraph quoted were found unreasonably low and minimum 
reasonable class rates were prescribed to be not less than those published 
in certain named tariffs. On page 778, division 5 said: 


Commodity rates as well as class rates are in issue, but we can- 
not determine on the present record the commodities on which rates 
lower than the class basis are proper or the points between which 
commodity rates should be maintained. A provision in our find- 
ings, however, will permit defendant motor carriers to establish as 
minima any class or commodity rates which are maintained by the 
rail carriers on a lower basis than the motor-carrier class rates 
herein prescribed. This provision will permit the maintenance by 
defendants of commodity rates as low as those maintained by the 
rail carriers, but no lower. 


In New England Motor Carrier Rates, 8 M.C.C. 287, division 5 
prescribed minimum reasonable class and commodity rates, with certain 
exceptions, of common carriers by motor vehicle, between points in New 
England and between points in New England, on the one hand, and 
points in eastern New York and northeastern New Jersey, on the other. 
The rates prescribed as minimum were those published in certain named 
tariffs. The conclusions were summarized as follows, on page 328: 


Summarizing the conclusions above set forth, they are pre- 
dicated primarily on evidence that an emergency exists with re- 
spect to the rates of motor common carriers in the territory in ques- 
tion in that sound economic conditions in the industry are 
threatened by unreasonable and destructive competition; that in 
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order to meet these emergency needs and prepare the way for the 
establishment of sound economic conditions in the industry and to 
promote adequate, economical, and efficient service by respondent 
motor carriers, and reasonable charges therefor, it is necessary for 
us to exercise our power to fix minimum rates, so that a limit may 
be set to destructive competition and a foundation provided upon 
which reasonably stable and remunerative rates may gradually be 
established ; that the emergency requires prompt action, but action 
of a character which will not preclude but provide for further con- 
sideration of the rates in issue within a comparatively short time, 
nor preclude adjustments which may from time to time be found 
to be justified and necessary; and that the evidence as to costs of 
service warrants the conclusion that the rates which we shall so 
prescribe will not be in excess of minimum reasonable rates. 


Numerous supplemental reports modify the original order. 

In Central Territory Motor Carrier Rates, 8 M.C.C. 233, The Cen- 
tral States Motor Freight Bureau, Incorporated, filed a petition seeking 
a minimum rate order fixing minimum class and commodity rates for 
motor carriers in central territory. The motor-carrier agency repre- 
sented 1,300 motor carriers, and it was estimated that these 1,300 mem- 
bers transported 85 to 90 percent of the traffic. Class rates of the con- 
ference carriers were subject to the National Motor Freight Classifica- 
tion. In respect to the proposed minimum elass rates, division 5, on 
page 240, said: 


* * * The evidence is convincing that the earnings on this 


traffic, which are less than 2 cents per net-ton mile, are not suffici- 
ent to return any measure of profit over and above the cost of pro- 
viding the transportation. 


As to the truckload class rates, it is shown that the average revenue 
from such rates is 2.4 cents per net-ton mile, compared with an average 
cost of handling such traffic of 2.5 cents per net-ton mile. The average 
earnings per net-ton mile which would be produced by the commodity 
rates set forth in the area tariffs for the average haul of 250 miles is 
2.5 cents, which is the exact cost of handling truckload traffic. On page 
249, division 5 said: 


As is generally recognized, railroad rates have not been based 
on cost of service alone. What has been known as ‘‘value of the 
service’’ has been a very important factor, which is another way of 
expressing ‘‘what the traffic will bear.’’ Where necessary, rail- 
road rates have also been very freely reduced to meet competition. 
It is frequently urged, especially by shippers, that motor-carrier 
rates should be based principally on cost of service, and that this 
is necessary, if the shipping public is to have the benefit of what 
the act calls the ‘‘inherent advantages’’ of motor transportation. 
It requires no great penetration, however, to perceive that such a 
method of making motor-carrier rates cannot produce satisfactory 
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results so far as earnings are concerned, unless the rates of com- 
petitors are constructed in a similar manner. Without such limits 
on competition, the rates of competitors are bound to gravitate to- 
gether. It may be that it will ultimately be found that both rail- 
road and motor-earrier rates should conform to cost-of-service 
principles, but it is clear that as matters now stand motor-carrier 
rates cannot reasonably be constructed without regard to the com- 
petitive rates of other carriers. It also follows that, to the extent 
that such competition makes it necessary, to go below full allocated 
cost plus a reasonable profit on some rates, there must be an op- 
portunity to go above that standard on other rates, if adequate 
earnings are to be obtained. 


On page 253, division 5 said: 


The evidence of respondents, members of the Bureau, reveals 
that the motor-carrier industry in this territory is in a demoralized 
condition, due principally to conflicting rates and practices, the lack 
of unity of action among respondents, and continuing rate wars. 
There can be no doubt that the rate structure is filled with in- 
equalities and incongruities. The evidence is conclusive that, in 
order to improve the financial condition, stablize the rates and prac- 
tices, and eliminate unfair and destructive competition and provide 
for an adequate and dependable service to the public, an order by 
us prescribing rates below which respondent carriers serving the 
territory may not lawfully go is essential. 


The minimum rates prescribed were those contained in certain agency 
tariffs. Numerous supplemental reports modify the original order. 

In Trunk Line Territory Motor Carrier Rates, 24 M.C.C. 501, di- 
vision 5 prescribed minimum reasonable class and commodity rates be- 
tween points in New York, New Jersey, Pennsylvania, Delaware, Mary- 
land, District of Columbia, Virginia, West Virginia, and North Caro- 
lina. Generally, all carriers prayed for the issuance of a general mini- 
mum-rate order for the purpose of averting financial disaster as the re- 
sult of uncontrolled rate cutting. On page 513, division 5 said: 


** *  Tnasmuch as the rail rate structure was originally cor- 


structed with regard to what the traffic would bear or, in other 
words, to the value of the service, and still retains this character- 
istic to a considerable extent, the charging by motor carriers of rail 
rates imports this same characteristic into the motor-carrier rate 
structure, with the result that rates are often higher than the cost 
of service alone would justify. The motor carriers, however, re- 
gard this result as not unfair to the public, because it is confined 
to traffic which is well able to bear such charges and makes it possi- 
ble to extend the benefits of motor-carrier transportation to traffic 
which it might not otherwise be profitable to serve. Of course, in 
many situations rail competition may not be the controlling factor, 
but rather it may be contract or private motor-carrier or water 
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competition, and in many other instances the railroads have them- 
selves published low competitive rates. 

To carry out this theory, however, and to protect a rate struc- 
ture so devised from destructive competition by a minimum-rate 
order, cost of service cannot be made the sole test in determining 
the minimum rates, and in practical effect the minimum rates which 
will accomplish the purpose are apt to become maximum rates as 
well. In other words, if we prescribe the minimum rates which the 
Rate Committee proposes, the result is likely to be substantially 
the same as though these rates were prescribed as the exact rates 
to be charged. 


On page 514, the division said: 


It is undeniably true that competition in transportation be- 
tween different types of carriers has a tendency to increase the im- 
portance of cost of service as a factor in the making of rates. Be- 
eause of this tendency, the present intense and very pervasive 
competition of this character which now prevails is undermining the 
old railroad rate structure and is rapidly bringing down many of 
the rail rates on high-grade commodities which were made high 
because of the weight formerly given to value of the service. This 
appears to be the beginning of a process of evolution which if con- 
tinued will eventually bring the country to a system of transporta- 
tion rates based on cost of service alone. It may well be doubted 
whether this would be in the public interest since there would be a 
common rate for all commodities of a given weight density and of 
necessity the level of rates on low-grade basic materials, as well as 
the cheaper manufactured products, would have to be substantially 
increased. ‘ 

In any event such a system of rates could not be brought sud- 
denly into being, and a sudden change would be most disturbing 
to business conditions even if it were practicable. Clearly, also, 
there are many difficulties and dangers in undertaking to base the 
rates of a single type of carrier primarily on cost of service, with- 
out at the same time undertaking to adjust the rates of competing 
carriers in the same way. This is particularly true of motor car- 
riers in their competition with rail carriers, because of the tradi- 
tional policy of the latter to cut rates so far as may be necessary to 
gain traffic from a competitor, on the assumption that some margin 
over so-called out-of-pocket cost can be earned. To set a minimum 
limit for motor-carrier rates based not on out-of-pocket cost, but on 
full allocated cost, without setting a similar limit for railroad com- 
petitors, would thus have unfair results. 


In Midwestern Motor Carrier Rates, 27 M.C.C. 297, upon investiga- 
tion, minimum reasonable class and commodity rates of common car- 
riers by motor vehicle were prescribed between points in Iowa and to and 
from points in Illinois, Indiana, Iowa, northeastern Kansas, northern 
Missouri, and eastern Nebraska. Division 5, at page 316, said: 
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The evidence reveals that the motor-carrier industry in this 
territory is in a demoralized condition as a result, principally, of 
conflicting rates and practices, the lack of unity of action among 
motor carriers, and continuing rate wars. There can be no doubt 
that the rate structure is filled with inequalities and that numerous 
maladjustments exist within and between localities. The financial 
stability of many carriers is becoming seriously impaired because of 
the necessity of meeting the competition of carriers operating be- 
tween the larger distribution centers. These latter carriers trans- 
port principally in truckloads between such points only, and are 
thereby able to reduce rates on such traffic to the point where it is 
no longer profitable for carriers that render a complete service to 
the general public at all points on their lines. A continuance of 
existing conditions threatens seriously to impair the adequacy of 
the respondents’ service. 
The level of rates herein proposed is in the aggregate on a 
lower basis than that prevailing prior to the hearings. If no reme- 
dial action is taken by us, the rate war will continue, the financial 
condition of the carriers will become worse, and the preference and 
prejudice between shippers and localities will be extended, with a 
generally harmful effect on the public interest. The evidence is 
conclusive that in order to improve the financial condition of com- 
mon carriers by motor vehicle in the territory under consideration, the : 
to stabilize their rates and practices, to eliminate unfair and de- R.I., 
structive competition, and to provide for an adequate and depend- gall 
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The minimum rates prescribed were those contained in certain 
named tariffs: There have been numerous modifications in subsequent 
reports of the minimum rates prescribed. 

In California Motor Carrier Rates, 41 M.C.C. 19, minimum reason- 
able class and commodity rates of common earriers and contract car- 
riers by motor vehicle, were prescribed between the Los Angeles com- 
mercial zone and the Los Angeles Harbor commercial zone. After dis- 
cussing the cost studies, division 3, at page 41, said: 





MARCH, 1946 





Rates of contract carriers by motor vehicle 


In Minimum Charges of Blowers Transfer Co., 1 M.C.C. 586, a con- 
tract carrier by motor vehicle proposed to establish a minimum all- 
commodity rate of 55 cents on less-than-truckloads between Kansas 
City, Mo., and Wichita, Kans. Such rate was suspended. Respondent 
stated that the rate was intended to apply on dry ice and that each ship- 
ment would weigh from 2,000 to 10,000 pounds. Certain common-ear- 
rier trucks maintained a truckload rate of 40 cents, minimum 18,000 
pounds, on dry ice from Kansas City to Wichita. Division 5, at page 
588, said : 

* * * On the basis of the estimated load of at least 6,000 
pounds, the earnings on this traffic at the proposed minimum charge 
would be about 13 cents per truck-mile over the longer route, and 
about 14.5 cents per truck-mile over the shorter route. These earn- 
ings cannot be considered so low as to contravene the policy de- 
clared in section 202(a) of the act, particularly when it is con- 
sidered that in connection with the transportation of this quantity 
of dry ice other revenue traffic which would not be injured by 
loading with dry ice could be transported in the same truck. 


In Petrolewm—Providence, R.I.—Worcester, Mass., 17 M.C.C. 637, 
the rate on petroleum products in bulk, in truckloads, from Providence, 
R.L, to Worcester, Mass., was 0.518 cent per gallon, minimum 3,000 
gallons. This was equivalent to 7.84 cents per 100 pounds which was 
substantially the rate maintained by the rail carriers. Respondent 
common-earrier truck lines proposed to reduce their rate to 0.45 cents 
per gallon to meet competition of contract carriers. A general investi- 
gation was instituted and the contract carriers were made parties. The 
uncontradicted testimony was to the effect that contract carriers have 
no advantage in cost of service over common carriers in the transporta- 
tion of an equal volume of petroleum products. This probably is due 
to the fact that there is always a return empty movement which is 100 
percent of the loaded movement. The proposed reduction in the com- 
mon-carrier motortruck rates was held below a reasonable minimum and 
unlawful, and the minimum charges of the contract carriers were 
ordered increased to not less than 0.518 cent per gallon, minimum 3,000 
gallons. For the distance of 82 miles from Providence to Worcester, 
this rate yields 19.1 mills per ton-mile and 18.9 cents per loaded truck- 
mile for the one-way distance, and 9.45 cents per truck-mile for the 
round-trip distance. 

In Cast-Iron Pipe, Pennsylvania Points to New England, 27 M.C.C. 
737, a contract carrier of property by motor vehicle proposed to estab- 
lish minimum rates on cast-iron soil pipe from Lansdale and Quaker- 
town, Pa., to destinations in Connecticut, Massachusetts, and Rhode 
Island. The proposed rates would yield estimated earnings per loaded 
truck-mile, based upon minimum truckload shipments of 20,000 pounds, 
ranging from 21.1 to 36.7 cents for approximate highway distances of 
317 to 136 miles, the average being 25.7 cents per loaded truck-mile. 
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Respondent’s trucks would return empty, and on the basis of the round- 
trip distances the earnings would range from 10.6 to 18.4 cents and 
would average 12.8 cents per truck-mile. The proposed rates were 1 
to 3 cents lower than the rates published by the common-carrier motor 
carriers and from 1 to 8 cents higher than the rail rates, the latter being 
subject to a minimum weight of 40,000 pounds. It was not shown that 
any common carrier by motor vehicle transported, or held themselves 
out to transport, cast-iron pipe from and to these points. Division 3, 
at page 740, said: 


In view of his past experience in transporting pipe, respond- 
ent’s estimate of his cost of operation is entitled to weight. The 
mere fact that the proposed minimum rates are less than the rates 
of competing motor common carriers does not establish that the pro- 
posed rates are unreasonably low or that their maintenance by 
respondent would constitute an unfair or destructive competitive 
practice. 


Note: The contract carrier estimated that from Lansdale to Boston 
the cost of performing the transportation would be $45.60 based on an 
average operating cost of 8 cents a truck-mile for a round trip of 570 
miles. The proposed rates were found not shown to be unreasonably 
low or otherwise unlawful. 


Contract Minimum Charges From and To Baltimore, Md., 32 M.C.C. 


273, 41 M.C.C. 435, involved the minimum rates of contract carriers. 
Division 2, at page 282, said: 


Section 218(a) of the Interstate Commerce Act makes it the 
duty of contract carriers to establish and observe reasonable mini- 
mum rates and charges. It is clear that the word ‘‘reasonable’’, 
as there used, implies that minimum rates so described shall not be 
so low as to be less than reasonably compensatory to the carrier, nor 
so high as to constitute an unjust exaction from the shipper. In 
determining whether minimum rates are unduly high from the 
standpoint of the shipper, we properly may consider the rates on 
like transportation maintained by the common carriers whose serv- 
ices are available to him. In spite of the specialized nature of 
contract-carrier service, it is probably true that such earriers are 
frequently unable to obtain rates higher than those of the rail or 
motor common carriers for transportation of the same commodities 
between the same points. The rates of contract carriers are not 
necessarily unlawful because they are lower than those of the com- 
mon carriers for similar transportation. Nevertheless, the mini- 
mum rates on scrap paper under consideration from many points 
admittedly return revenues below the carriers’ costs of operation 
and are possible only because of higher rates on paperboard in 
the reverse direction. Such minimum rates are unreasonably low 
and in contravention of section 218(a). 
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In Printing Paper, Pennsylvania Points to N. J. and N. Y., 34 
M.C.C. 768, proposed contract-carrier minimum rates on printing 
papers, other than newsprint, in truckloads and less than truckloads, 
from Tyrone and Williamsburg, Pa., to points in New Jersey and New 
York were found unreasonably low. Division 2, at page 772, said: 


The proposed rate of 22 cents, minimum 20,000 pounds from 
Tyrone to Newark, N.J., would return earnings per truck of $44. 
This $44 should cover all properly allocated costs, including the 
cost of transporting a 20,000-pound shipment of paper 271 miles 
and the return of the empty truck 280 miles. For the round-trip 
distance of 542 miles, the revenue per mile would be 8.1 cents. The 
earnings under the proposed rates are so low that, without any 
evidence from the respondent to prove that they exceed the cost 
of service, the proposed rates must be found to be unjust and un- 
reasonable. 


Minimum reasonable rates of water carriers 


In Intercoastal Rate Structure, 2 U.S.M.C. 285, the United States 
Maritime Commission prescribed minimum reasonable rates and charges 
of common carriers by water in west-bound intercoastal commerce. At 
pages 290, 299, 300, and 303, the Maritime Commission said: 


History and the present situation reveal the futility of re- 


spondents’ attempts to establish and maintain a stabilized and 
sound west-bound rate structure. This is due to short-sighted 
policies of steamship principals to secure competitive rate advant- 
ages for themselves. A cursory survey of the present westbound 
rate structure shows that all respondents are at fault in this re- 
spect. Such competitive practices have resulted in utter disorder 
and confusion in the rate structure. Raie cutting to meet real or 
imaginary competition of transcontinental rail, rail and water, 
motor carrier, and other intercoastal carriers has been indulged 
in by all respondents to secure traffic without due regard to ac- 
cepted principles of rate making. 


In determining this question, consideration must be given to 
the policy of our shipping legislation and the purpose of the Con- 
gress in vesting the Commission with minimum rate power. 

The Shipping Act, 1916, the Merchant Marine Act, 1920, and 
the Merchant Marine Act, 1936, declare that the policy of the 
United States through the Commission is to foster the development 
and encourage the maintenance of a merchant marine ‘‘sufficient 
to carry its domestic water-borne commerce and * * * to provide 
shipping service on all routes essential for maintaining the flow of 
such domestic * * * commerce at all times, * * * composed of the 
best equipped, safest, and most suitable types of vessels.’’ These 
mandates of the Congress place upon us the duty to do whatever 
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may be necessary to develop and encourage the maintenance of 
such a merchant marine. These acts were designed for practical 
ends, and objects sought to be obtained must be considered in in- 
terpreting the powers which were granted to us and in our admini- 
stration of those acts. 

The Congress found that the efforts of carriers to maintain 
ships and services had been handicapped and the efforts of the 
Commission to build up a merchant marine in line with the national 
policy had been hampered by the lack of authority in the Commis- 
sion to fix reasonable rates. The Congress also found that the in- 
terests of carriers and the shipping public concerned with the in- 
tercoastal trade would best be served by rate stability which, in 
turn, could best be secured by giving the Commission power to fix 
maximum and minimum rates. The Congress, therefore, granted 
such power to the Commission by the amendment of June 23, 1938, 
to the Intercoastal Shipping Act, 1933. Nos. 408 and 514 are the 
first proceedings before us involving the question whether minimum 
rates should be prescribed throughout an entire rate structure. 


* * * 


(2) We further find that unrestricted competition in rate 
making as practiced by respondents in the west-bound intercoastal 
trade has resulted and is resulting in rate wars, in unduly low and 
depreciated rates and charges, and in instability and unsound eco- 
nomic conditions in the trade. 

(3) We further find that there is a continuing threat that 
competition, unrestrained by minimum rates, will tend to bring 
the intercoastal rates to unremunerative levels. 

(4) We further find that the foregoing conditions have in- 
paired respondents’ capacity to provide service and facilities and 
to make necessary replacements, and that as a whole respondents 
are now conducting their operations in the west-bound intercoastal 
trade at a substantial operating loss. 

(5) We further find that an order of this Commission pre- 
scribing the minimum rates and charges to be charged and rules and 
regulations to be observed by respondents is necessary and desirable 
in the public interest and is necessary to enable respondents to pro- 
vide safe and adequate service, facilities, and equipment for the 
transportation of property in the west-bound intercoastal trade. 

(6) We further find that the rates, charges, rules, and regu- 
lations, except rules for mixed carload rates and rules for port 
equalization, published in Alternate Agent Joseph A. Wells’ Tariffs, 
SB-I No. 6, for application via B lines, as on file with this Commis- 
sion on July 12, 1939, will provide reasonable minimum charges 
for the transportation of property by respondents in the west-bound 
intercoastal trade. 


In Intercoastal Rate Structure, 246 I.C.C. 86, and numerous sub- 
sequent reports, the Commission has modified the findings of the United 
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States Maritime Commission in the original report, 2 U.S.M.C. 285. 
Division 3, at page 86, said: 


Section 322 (b) of part III of the Interstate Commerce Act 
provides that any proceeding, hearing, or investigation commenced 
or pending before the United States Maritime Commission at the 
time that section takes effect, to the extent that it relates to the ad- 
ministration of any provision of law repealed by part III,, shall be 
continued or otherwise acted upon by this Commission as though 
such proceeding, hearing, or investigation had been instituted under 
the provisions of part III. Section 322 became effective March 1, 
1941, and on that date jurisdiction over this proceeding was trans- 
ferred from the Maritime Commission to this Commission. 


Minimum reasonable rates prescribed to remove discrimination 
against interstate commerce under sec. 13 (4) 


Section 13 (4), part I of the act (added by the the Transportation 
of 1920), reads as follows: 


(4) Whenever in any such investigation the Commission, after 
full hearing, finds that any such rate, fare, charge, classification, 
regulation, or practice causes any undue or unreasonable advant- 
age, preference, or prejudice as between persons or localities in 
intrastate commerce on the one hand and interstate or foreign 


commerce on the other hand, or any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce, which is 
hereby forbidden and declared to be unlawful, it shall prescribe 
the rate, fare, or charge, or the maximum or minimum, or maximum 
and minimum, thereafter to be charged, and the classification, regu- 
lation, or practice thereafter to be observed, in such manner as, in 
its judgment, will remove such advantage, preference, prejudice, 
or discrimination. Such rates, fares, charges, classifications, regu- 
lations, and practices shall be observed while in effect by the car- 
riers parties to such proceeding affected thereby, the law of any 
State or the decision or order of any State authority to the contrary 
notwithstanding. 


Section 13 (3) provides the procedure to be followed. 

Prior to 1920 the Commission in the so-called Shreveport case, 
Railroad Commission of La. v. St. L.S.W. Ry. Co., 23 1.C.C. 31, found. 
the interstate class rates from Shreveport, La., to certain points in Texas 
were unreasonable and prescribed maximum class rates for this traffic 
which were substantially the same as the class rates fixed by the Rail- 
road Commission of Texas. The Commission also found that the car- 
riers maintained ‘‘higher rates from Shreveport to points in Texas’’ 
than were in force ‘‘from cities in Texas to such points under substan- 
tially similar conditions and cirecumstances,’’ and that thereby ‘‘an 
unlawful and undue preference and advantage’’ was given to the Texas 
cities and a ‘‘discrimination’’ that was ‘‘undue and unlawful’’ was 
effected against Shreveport. In order to correct this discrimination, 
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the carriers were directed to desist from charging higher rates for the 
transportation of any commodity from Shreveport to Dallas and Hous- 
ton, Tex., respectively, and intermediate points, than were contempora- 
neously charged for the transportation of such commodities from 
Dallas or Houston toward Shreveport for equal distances. 

That portion of the order relating to the commodity rates was 
attacked in the courts, and the power of the Commission to issue the 
order was sustained in Houston & Texas Ry. v. United States, 234 U.S. 
342. The Court said, at page 349: 


The point of the objection to the order is that as the discrimi- 
nation found by the Commission to be unjust arises out of the re- 
lation of intrastate rates, maintained under State authority, to 
interstate rates that have been upheld as reasonable, its correction 
was beyond the Commission’s power. Manifestly, the order might 
be complied with, and the discrimination avoided, either by reduc- 
ing the interstate rates from Shreveport to the level of the compet- 
ing intrastate rates, or by raising these intrastate rates to the level 
of the interstate rates, or by such reduction in the one ease and in- 
erease in the other as would result in equality. But it is urged that, 
so far as the interstate rates were sustained by the Commission as 
reasonable, the Commission was without authority to compel their 
reduction in order to equalize them with the lower intrastate rates. 
The holding of the Commerce Court was that the order relieved the 
appellants from further obligation to observe the intrastate rates 
and that they were at liberty to comply with the Commission’s 
requirements by increasing these rates sufficiently to remove the 
forbidden discrimination. (Note: The decree of the Commerce 
Court sustaining the order of the Commission was affirmed.) 


Since the enactment of section 13 (3) and (4) the Commission may 
prescribe minimum reasonable rates to remove discrimination between 
shippers, between localities, or between interstate commerce on the one 
hand and intrastate commerce on the other. 

In United States v. Louisiana, 290 U. 8S. 70, at page 74, the Court 
said : 


By sec. 416 of the Transportation Act, sec. 13(4) Interstate 
Commerce Act, directly involved here, the Commission was given 
power to remove unjust discrimination by intrastate rates against 
interstate commerce, by prescribing minimum intrastate rates. 
This Court has consistently held that this section is to be construed 
in the light of sec. 15(a)(2) and as supplementing it, so that the 
forbidden discrimination against interstate commerce by intra- 
state rates includes those cases in which disparity of the latter rates 
operates to thwart the broad purpose of sec. 15a to maintain an 
efficient transportation system by enabling the carriers to earn a 
fair return. So construed, sec. 13 (4) confers on the Commission 
the power to raise intrastate rates so that the intrastate traffic may 
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produce its fair share of the earnings required to meet mainten- 
ance and operating costs and to yield a fair return on the value of 
the property devoted to the transportation service, both interstate 
and intrastate. 


** & *& & & & 


At page 78, the Court said: 


In proceeding under § 13 (3) and (4) to make the order 
challenged here, the Commission made no express finding that the 
increased intrastate rates would be reasonable, but incorporated the 
findings bearing on the reasonableness of the increased interstate 
rates made in the Fifteen Per Cent Case 1931. Although § 13 (4) 
does not in terms require the Commission to find that the intra- 
state rates which it prescribes are reasonable, it is not questioned 
that the section confers no authority on the Commission to require 
intrastate rates to be raised above a reasonable level, see Georgia 
Pub. Serv. Comm’n. v. United States, supra, 770; Florida v. United 
States, supra, and the appellees insist that the order is defective 
because, in conforming the intrastate rates to the reasonable level 
of interstate rates, the Commission did not find specifically that in 
each case the rate as increased would be just and reasonable. But 
we think that the relationship of the section to § 15a (2), already 
described, is such that the standard of reasonableness prescribed 
by the latter i is that necessarily set up for § 13 (4) which supple- 
ments it. The considerations already detailed which define that 
standard for § 15a necessarily define it for § 13 (3) and (4), which 
creates a duty in ‘‘dovetail’’ relationship to that imposed on the 
Commission by § 15a. Wisconsin Railroad Comm’n. v. C. B. & Q. 
R. Co., supra, 586. The administrative difficulties which would 
preclude performance of the duty imposed by § 15a if the Com- 
mission were required to find that each individual rate prescribed 
is just and reasonable, would similarly prevent compliance with 
that under § 13 (4). Since neither can be performed effectively 
without performance of the other, the standard of reasonableness 
to which the Commission must conform is necessarily the same 
under both, and that implies that under § 13 (4), as under § 15a 
(2), reasonable latitude must be given for modification of particu- 
lar rates found to be unreasonable. 


The dovetail relationship between sec. 13 (4) and sec. 15a was not 


changed by the amendment of sec. 15a by the act of 1933. Florida v. 
United States, 292 U.S. 1, wherein the court said: (p. 8) 


The new act discloses no intention to weaken national control 
for essential national purposes over the railway system of the coun- 
try. It was rather designed to aid that control in the light of the 
depressed economic condition of the railways. We conclude that 
the new rule of rate making left the power of the Commission under 
section 13(4) intact. 
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The court said, at page 9: 


Reviewing the history of the Cummer scale of intrastate rates 
on logs, and considering comparable interstate and intrastate rates, 
the Commission found that the Cummer scale was abnormally low 
and less than reasonably compensatory ; that the defendants’ reve- 
nue under the Cummer scale was ‘‘insufficient under all the cir- 
cumstances and conditions to cover the full cost of the service.’ 
Id., pp. 165, 187. The Commission was able to go further. In 
considering the effect of the Cummer scale upon interstate com- 
merce, the Commission was aided by evidence of actual operations 
during the period from February 8, 1929, to January 31, 1931, 
when the increased intrastate rates prescribed by the former order 
were in effect. 


In this case the Commission did inquire as to the compensatory 
character of the intrastate rates on logs. Ordinarily in cases arising 
under sec. 13(4) the Commission does not determine whether the in- 
trastate rates are ‘‘reasonably compensatory.’’ The principal issue 
in such eases is whether there is ‘‘an undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate 
commerce on the one hand and interstate or foreign commerce on the 
other hand, or any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce.’’ If such undue or unreason- 
able advantage, preference, or prejudice or discrimination is found, 
the Commission prescribes a reasonable basis of rates for its removal, 
which may be ‘‘maximum or minimum, or maximum and minimum.” 

In North Carolina et al. v. United States et al., decided June 11, 
1945 (by a 5 to 4 vote) the Supreme Court held invalid an order of 
the Commission under sec. 13(4) relating to intrastate passenger fares 
in North Carolina. 

The court said: 


Discrimination Against Interstate Commerce. One ground of 
the Commission’s order was that the intrastate rates discriminated 
against interstate commerce as such. The findings of the Commis- 
sion on which this conclusion rested were that the 2.2 cents inter- 
state rate was just and reasonable; the same trains in general car- 
ried both interstate and intrastate passengers; the North Carolina 
railroads to which the intrastate rates were applied, would have re- 
ceived $525,000 more annual income from the passengers they car- 
ried had the 2.2 cents interstate rate been applied; from this the 
conclusion was reached that intrastate traffic was ‘‘not contributing 
its fair share of the revenue required to enable respondents to ren- 
der adequate and efficient transportation service.’’ 

This conclusion of the Commission, if based on findings sup- 
ported by evidence, would justify its order. For in Florida v. 
United States, 292 U.S. 1, 5, we said that sec. 13(4) authorized the 
Commission ‘‘to raise intrastate rates so that intrastate traffic may 





MARCH, 1946 505 











produce its fair share of the earnings required to meet mainten- 
ance and operating costs and to yield a fair return on the value of 
property devoted to the transportation service, both interstate and 
intrastate.’’ We sustained the Commission’s order there because 
it was based on findings supported by evidence that the intrastate 
rate ‘‘was abnormally low and less than reasonably compensatory 
pawn insufficient under all the circumstances and conditions to cover 
the full costs of the service.’’ Neither in its formal findings, nor 
in its discussion of the facts did the Commission indicate that the 
North Carolina railroad rates here involved were less than compen- 
satory or insufficient to cover the full cost of service. Nor did they 
find that maintenance of these rates was necessary to the operation 
of a nationally efficient and adequate railway system. 


All of this evidence and much more to which we might advert 
was sufficient to show that the Commission might have found, had 
it made any findings on the subject at all, that a 1.65 cent rate for 
these North Carolina railroads would have been a fair coach passen- 
ger contribution to revenues required to enable them to operate 
profitably and efficiently. But it made no findings on this subject 
at all. The purpose of the National Transportation Law is to as- 
sure railroads a fair net operating income and no more. Dayton- 
Goose Creek Railway v. United States, 363 U.S. 456. The power of 
the Commission to require States to raise their intrastate rates de- 
pends upon whether intrastate traffic is contributing its fair share 
of the earnings required to meet maintenance and operating costs 
and to yield a fair return on the value of property directed to the 
transportation service both interstate and intrastate. United States 
v. Florida, 290 U.S. 70, 75. But the Commission cannot ‘‘require 
intrastate rates to be raised above a reasonable level.’’ United 
States v. Florida, supra, 78. And where there is evidence as here 
from which the Commission could have found that a rate of 2.2 
cents was far above a reasonable rate level for the intrastate coach 
traffic of these four railroads, the Commission must make findings 
on that issue, which findings are supported by evidence, before 
entering an order supplanting the State authority. Without such 
findings supported by evidence, the Commission was not authorized 
to find that the intrastate rates discriminated against interstate 
commmerce. 


The real ground of this decision appears to be that the court found 
that the Commission’s finding of discrimination against interstate com- 
merce was unsupported by evidence. It does not stand for the proposi- 
tion that the Commission must as a necessary prerequisite of fixing a 
minimum rate to remove discrimination against interstate commerce 
find that the intrastate rates are less than reasonably compensatory, or 
less than just and reasonable. 
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The Conflict Between Administrative Agencies 
With Regard to Employees of Interstate Motor 
Carriers Whose Duties Affect Safety 
of Operation 


BY PETER T. BEARDSLEY* 


Is an employee of an interstate motor carrier who performs any 
work substantially affecting the safety of operation of motor vehicles in 
interstate commerce subject to the authority of the Interstate Commerce 
Commission to regulate his qualifications and maximum hours of serv- 
ice? This is substantially the question which it is believed the Supreme 
Court will be called upon to answer in arriving at a decision in two 
cases presently pending before it. One of the cases, Levinson v. Spector 
Motor Service, Inc., has been once argued, but has been restored to the 
docket for reargument before a full bench upon Mr. Justice Jackson’s 
return from Europe. Schedule for argument immediately after the 
Spector ease is Comet Carriers, Inc. v. Walling. 

Before discussing the details of the Levinson and Comet cases, it 
seems well to review the history of litigation interpreting the exemption 
provisions applying to employees of interstate motor carriers contained 
in Section 13(b)(1) of the Fair Labor Standards Act. 

Generally, the Fair Labor Standards Act provides that an employer 
must pay a specified minimum rate of pay and at least one and one-half 
times the ‘‘regular rate’’ for overtime to employees engaged in ‘‘com- 
merce’’ or the ‘‘production of goods for commerce’’ as those terms are 
defined in the Act. Failure to observe the Congressional mandate sub- 
jects the offender to the penalties provided, namely, payment of past due 
minimum wages and/or overtime, plus an additional amount as ‘‘liqui- 
dated damages’’ and a reasonable attorney’s fee. At the present time, 
the Act calls for a straight-time work-week of forty hours and a mini- 
mum wage of forty cents per hour. 

Although the Adminstrator of the Wage and Hour Division of the 
Department of Labor is charged with the administration of the Act, his 
field of regulation is somewhat narrowed by the inclusion in the law of 
exemption provisions applying in favor of certain industries. Section 
13 (b)(1) of the Fair Labor Standards Act provides: 


‘‘The provisions of section 7 (overtime pay) shall not apply 
with respect to (1) any employee with respect to whom the Inter- 
state Commerce Commission has power to establish qualifications 
and maximum hours of service pursuant to the provisions of Sec- 
tion 204 of the Motor Carrier Act, 1935; or (2) any employee of 
an employer subject to the provisions of Part I of the Interstate 
Commerce Act.’’ 


* Mr. Beardsley is on the legal staff of the American Trucking Associations, Inc. 
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Section 204 (a) (1) of the Motor Carrier Act (now the Interstate 


Commerce Act, Part II,) provides as follows: 


‘Tt shall be the duty of the Commission to regulate common 
earriers by motor vehicle as provided in this part, and to that end 
the Commission may establish reasonable requirements with respect 
to continuous and adequate service, transportation of baggage and 
express, uniform systems of accounts, records, and reports, preser- 
vation of records, qualifications and maximum hours of service of 
employees, and safety of operation and equipment.’’ (Italics 
supplied. ) 


Substantially similar provisions relating to contract carriers are 
contained in Section 204 (a) (2). 

Although the Commission has so far chosen to exercise its authority 
to regulate hours of service with respect to drivers only (Motor Carrier 
Safety Regulations, Part 5), it has issued comprehensive regulations 
dealing with ‘‘safety of operation and equipment’’ (Motor Carrier 
Safety Regulations, Parts 1, 2, 3, 4, 6 and 7.) 

The Commission first exercised its authority to regulate the hours 
of service of drivers of motor vehicles prior to the enactment of the 
Fair Labor Standards Act. Ex Parte No. MC-2, Maximum Hours of 
Service of Motor Carrier Employees, 3 M. C. C. 665, decided December 
29, 1937. 

The Fair Labor Standards Act was approved June 25, 1938. Short- 
ly thereafter the Commission instituted a proceeding docketed as Ex 
Parte No. MC-28, Jurisdiction Over Employees of Common, Contract, 
and Private Motor Carriers Under Section 204 (a) of Motor Carrier 
Act, 1935, for the purpose of determining the application of the exemp- 
tion provisions contained in Section 13(b) of the Fair Labor Standards 
Act. In its decision, rendered May 9, 1939, and reported at 13 M. C. C. 
481, the Commission said, at page 488: 


sc 


. . . we conclude that our power under Section 204 (a) (1) 
and (2) is limited to prescribing qualifications and maximum hours 
of service for those employees of common and contract carriers 
whose activities affect the safety of operation of motor vehicles en- 
gaged in transporting passengers and property in interstate and 
foreign commerce, and for the purpose of promoting such safety 
of operation. That power undoubtedly extends to drivers of such 
vehicles. It may well be that the activities of some employees other 
than drivers likewise affect the safety of operation of motor vehicles 
engaged in interstate and foreign commerce. If common and con- 
tract carriers, or private carriers of property, or their employees 
believe that the activities of employees other than drivers affect the 
safety of operation of motor vehicles engaged in interstate and for- 
eign commerce, they may file an appropriate petition, asking that 
a hearing be held and the question determined.”’ 
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Shortly after the issuance of the Commission’s report in Ex Parte 
No. MC-28, American Trucking Associations, Ine., and certain common 
and contract carriers, filed a petition with the Commission asking it to 
hear evidence and establish regulations as to all employees of common 
and contract carriers. The Commission declined to do so and suit was 
brought in the United States District Court for the District of Columbia, 
seeking the issuance of an injunction to compel the Commission to as- 
sume such jurisdiction. The case was heard by a three-judge statutory 
court which decided adversely to the Commission. American Trucking 
Associations, Inc., et al v. United States et al. 31 F. Supp. 35. 

The Commission then appealed to the Supreme Court, which re- 
versed, five to four, the decision of the District Court. United States v. 
American Trucking Associations, Inc., 310 U. S. 534. In its decision, 
the Court said, at page 549: 


‘*The Commission and the Wage and Hour Division . . . have both 
interpreted Section 204(a) as relating solely to safety of operation. 
In any case such interpretations are entitled to great weight. This 
is peculiarly true here where the interpretations involve ‘Con- 
temporaneous construction of a statute by the men charged with 
the responsibility of setting its machinery in motion; of making 
the parts work efficiently and smoothly while they are yet untried 
and new’. Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
315. Furthermore, the Commission’s interpretation gains much 
persuasiveness from the fact that it was the Commission which 
suggested the provisions’ enactment to Congress. Hassett v. Welch, 
303 U. 8. 303, 310.”’ 


Following the decision of the Supreme Court, the Commission re- 
opened proceedings in Ex Parte No. MC-2 for the purpose of determin- 
ing which employees of common or contract carriers and private carriers 
of property by motor vehicle, if any, other than drivers, were subject to 
:ts jurisdiction. These it found to be drivers’ helpers, loaders and me- 
chanies. 28 M. C. C. 125. 

The language employed by the Commission in its latest decision in 
Ex Parte No. MC-2 makes it clear that the jurisdiction there asserted 
is intended to apply to all employees within the four specified classes 
without regard to whether or not a particular employee within one of 
such classes might perform only limited duties affecting the safety of 
operation of motor vehicles in interstate commerce. The Commission 
stated that ‘‘the employees engaged in preparing the motor vehicles for 
operation on the highways and in the actual operation thereof fall into 
five principal classes, as follows: (1) Mechanies and other garage work- 
ers; (2) loaders; (3) dispatchers; (4) drivers; and (5) helpers.’’ (Page 
132). 

After pointing out that it had already asserted jurisdiction over 
drivers, the Commission went into considerable detail in outlining the 
work performed by the other employees enumerated. It declined to 
assume jurisdiction over dispatchers and garage employees other than 
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mechanics. As to mechanics aid loaders the Commission made findings 
of fact that such employees ‘‘devote a large part of their time to acti- 
vities which directly affect the safety of operation of motor vehicles in 
interstate and foreign commerce.’’ (Pages 138 and 139) 

The finding as to helpers was to the effect that the time spent by 
those employees in activities directly affecting safety of operation was 
“substantial’’. (Page 139). 

Indicative of the Commission’s intention to assert jurisdiction 
over the specified employees as a class is the finding of fact numbered 
‘4’? as follows: 


‘4. That no employees of common and contract carriers or 
private carriers of property by motor vehicle, subject to Part II of 
the Interstate Commerce Act, other than drivers and those classes 
ef employees covered by the three preceding findings of fact, per- 
form duties which directly affect safety of operation.’’ (Page 139) 


The ‘‘three preceding findings of fact’’ referred to were those re- 
lating to mechanics, loaders and helpers. 

The provisions of Section 13 (b) of the Fair Labor Standards Act 
and Section 204 (a) of the Interstate Commerce Act show conclusively 
that the Commission is the only administrative agency with the primary 
authority to determine which employees of interstate motor carriers are 
subject to its jurisdiction. The exercise of this power has culminated 
in its findings of fact, in Ex Parte No. MC-2, to the effect that the four 
classes of employees declared subject to its jurisdiction devote either a 
“large’’ or ‘‘substantial’’ portion of their work time to activities direct- 
ly affecting the safety of operation of motor vehicles in interstate com- 
merece. Although some court decisions have held that employees ad- 
mittedly within one of the exempt categories were nevertheless not ex- 
empt from the overtime provisions of the Fair Labor Standards Act, it 
is significant that no court has yet seen fit to hold that the Commission’s 
findings are unsupported by evidence or beyond the scope of its admin- 
istrative authority. It would seem therefore that such decisions are the 
result of failure to read the Commission’s findings of fact together with 
its conclusions of law to the effect that its jurisdiction to prescribe 
qualifications and maximum hours of service for employees of interstate 
motor carriers is limited to those who devote a ‘‘substantial’’ part of 
their time to activities which directly affect safety of operation. Stand- 
ing alone, the Commission’s conclusion of law would make it necessary 
for the courts to determine in each individual case what constitutes a 
‘‘substantial’’ period of time. But the Commission’s findings of fact to 
the effect that employees in exempt categories devote a large (mechanics 
and loaders) or substantial (drivers’ helpers) part of their time to acti- 
vities directly affecting safety of operation obviates the necessity for any 
interpretation of ‘‘substantial’’. Indeed, it is readily apparent that in 
those eases where courts have felt called upon to interpret ‘‘substantial’’ 
they have substituted their judgment for the expert judgment of the 
Commission. This is not to say that the Commission’s findings of fact 
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or conclusions of law are not subject to review by the courts in a proper 
proceeding. But the Commission’s decision in Ex Parte No. MC-2 has 
never been the subject of direct attack in the courts. 

Although the Administrator has never challenged in the courts the 
Commission’s authority to determine which employees of interstate 
motor carriers are subject to its safety jurisdiction, he has issued an 
interpretation which appears to be in direct conflict with the Commis- 
sion’s findings in Ex Parte No. MC-2. In his ‘‘ Interpretative Bulletin No, 
9,’’ fifth revision, issued October 1943, the Administrator says: 


“It should be noted that any truck driver, drivers’ helper, mech- 
anic_or loader employed by a common, contract or private carrier 
who spends the greater part of his time during any workweek on 
non-exempt activities (such as producing, processing or manufac- 
turing goods, warehouse or clerical work, or other type of work 
which does not affect safety of operations) is not within the scope 
of the exemption contained in Section 13 (b)(1). It is the opinion 
of the Division that Congress did not intend that this exemption 
should be available as a vehicle to exempt employees who spend 
most of their time in work other than that which forms the basis 
of the exemption.’’ 


The Levinson case involves an employee designated by his motor 
carrier employer as a ‘‘checker.’’ He brought his original action in the 
Municipal Court of Chicago for past due overtime, liquidated damages 
and attorneys’ fee, as provided in Section 16(b) of the Fair Labor 
Standards Act. The motor carrier employer defended on the ground 
that the employee’s duties were those of a dockman, loader and dock 
foreman and directly affected safety of operation, with the result that 
he was an employee subject to Interstate Commerce Commission juris- 
diction and exempt from the overtime provisions of the Fair Labor 
Standards Act. 

The trial court, apparently following the Interpretation of the 
Wage-Hour Administrator, held that the major portion of the em- 
ployee’s time had not been spent at work affecting safety and judgment 
was entered for the employee. Upon appeal, the Illinois Appellate 
Court, First District, reversed the judgment of the trial court. Pointing 
out that the testimony in the case indicated that Levinson, as a checker, 
supervised and directed the unloading and disposition of incoming 
freight and the collecting and loading of outgoing freight, including a 
check on the disposition of the weight of the load, the Appellate Court 
said: 


‘There is no question that some part of plaintiff’s workweek 
was devoted to the direction and supervision of the loading of inter- 
state motor freight carriers. There is no question either that the 
loaders in his gang were exempted from Section 7 of the Fair Labor 
Standards Act. We think, therefore, that with greater force, plain- 
tiff comes within the exemption for, if the loaders are exempt be- 





| 


ua wt wt ean a 


of Il 





— = he | 6h 








515 





MARCH, 1946 





—_ 


cause of the manner in which their work affects the safety of the 
operation of defendant’s motor vehicles, certainly the duties of 
plaintiff, who planned and directed the loading, affect that safety. 
Considering the purpose of the Motor Carrier Act, we believe that 
the true determinant is whether an employee performs any duties 
which substantially affect the safety of operation, rather than 
whether the duties affecting safety are substantial.’’ 7 WHR 896, 
897; June 30, 1944. 


In affirming the opinion of the Appellate Court, the Supreme Court 
of Illinois said : 


‘‘We think the question of fact to be properly determined in 
this case is whether or not a substantial part of plaintiff’s work af- 
fects safety of operation of motor vehicles, and that this question of 
fact controls this ease. If it be determined from the evidentiary facts 
that plaintiff, in a substantial part of his work, was engaged in 
safety of operation of motor vehicles, or the cargo thereof, he would 
be exempted from the Fair Labor Standards Act, as a matter of law. 

‘‘The Appellate Court found that the loaders in Appellant’s 
gang were exempted from section 7 of the Fair Labor Standards 
Act and that appellant therefore came within the exemption because 
he planned and directed the loading affecting the safety of opera- 
tion. 

‘‘The substantial effort of the comment of the Appellate Court 
was to the effect that the quantity of plaintiff’s activity was not the 
true test of exemption from the Fair Labor Standards Act, yet said 
eourt did hold the appellant was in the same position as the loaders. 

‘‘The Appellate Court may be in error in the reasons given for 
its judgment, but, under the facts as found by the court, the em- 
ployee came within the same exemption as loaders, dockmen and 
helpers. 

‘‘For the reason aforesaid, the judgment of the Appellate 
Court is affirmed.’’ 59 NE 2d 817, 8 WHR 132, 134; Jan. 17, 1945. 


The Interstate Commerce Commission’s brief amicus curiae, filed 
in the Spector case, is a most persuasive indication that in asserting its 
authority to regulate the qualifications and maximum hours of service 
of employees of motor carriers whose duties affect safety, it intended 
its jurisdiction to extend to such employees as a class. Further, the 
brief supports the holding of the Illinois Appellate Court to the effect 
that an employee who performs work substantially affecting safety of 
operation is, regardless of its quantity, subject to the Commission’s jur- 
isdiction. At pages 27-30 of its brief, the Commission says: 


It is realized that it might be urged, or argued, that, if, in the 
ease of particular employees of a class performing work which 
directly affects safety of operation, it is true that the Commission’s 
authority attaches regardless of the amount of time devoted there- 
to, then this would be equally true of the class itself, that is, that 
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the Commission’s authority would attach even though the time speut 
in such work by the employees of the class as a whole was unsubstan- 
tial. But it will be seen that a real distinction exists. The Com- 
mission, in Ex Parte No. MC-2 was not considering the status of 
particular employees but was determining, with respect to the sey- 
eral classes of employees of motor carriers, other than drivers, 
whether its authority to establish regulations of general application 
attached and applied. In determining this question, the Commis- 
sion considered that, where it was shown that employees of a class 
as a whole spent only an unsubstantial part of their time in work 
affecting safety of operation, it was not expected to assert, as to 
such class, the authority given it to regulate qualifications and 
hours of service. But, while that view appears sound in the case 
of employees of a class as a whole, it in no way follows that, in order 
that a particular employee (of a class clearly subject thereto) be 
within the Commission’s said authority to establish regulations of 
general application, he must individually be shown to devote a sub- 
stantial part of his time to work which directly affects such safety. 
It must be considered that Congress, in clothing the Commission 
with authority of such kind, intended that it should be applied in 
a way that would give to it a practicable ‘working’ in effectuating 
its remedial purpose of promoting safety on the highways, and that 
it did not, as in effect said by the Commission (136), intend that 
fine distinction be drawn between the various employees within a 
class where all are ‘to some extent at least’ engaged ‘in activities 
which directly affect safety of operation.’ ”’ 


The writ of certiorari directed to the Second Circuit Court of Ap- 
peals in the Comet Carrier case limits the review to but one phase of 
the case, namely: Whether employees who work only occasionally or 
only a few hours a week in interstate transportation are within the ex- 
emption provided in Section 13(b) (1) of the Fair Labor Standards Act. 

The employees whose status will be reviewed made three trips per 
week across state lines. The total time spent in such interstate driving 
however, amounted to only three hours per week. 

The U. S. District Court for the Southern District of New York in 
Walling & Comet Carriers, Inc., held that the drivers involved were 
exempt from the overtime provisions of the Fair Labor Standards Act. 
After pointing out the differences in the rulings of the Commission and 
the Wage-Hour Administrator, the court said: 


** Although I believe that the Administrator’s interpretation is 
preferable, yet I am constrained to follow the ruling of the Inter- 
state Commerce Commission, because it is expressly within the Com- 
mission’s jurisdiction to so rule, both under Section 204 of the Mo- 
tor Carrier Act and under Section 13(b)(1) of the Fair Labor 
Standards Act. However, there should be a uniform interpreta- 
tion. It may be expected that the conflict in the rulings of the two 
public authorities will soon be reconciled.”” 7 WHR 1057, 1059; 
November 2, 1944. 
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In reversing the opinion of the lower court with respect to the 


ny status of the truck drivers, the Second Cireuit Court of Appeals had 
m- this to say: 

of ‘*The Interstate Commerce Commission is primarily concerned 
ey. with the maintenance of safety in interstate and foreign commerce, 
rs, and its restriction of the number of hours in which those so engaged 
on may work in any one week is obviously intended to prevent acci- 
is- dents due to fatigue, without regard to considerations of adequacy 
ASS of compensation; while the Administrator of the Wage and Hour 
rk Division is primarily concerned with the elimination of sub-stan- 
to dard wages, regardless of the number of hours worked or the effect 
nd of fatigue upon the workers. We think, however, that the plain 
se language of Section 13(b)(1) of the Fair Labor Standards Act 
er eannot be construed so loosely as the Administrator construes it. 
be That section exempts from the provisions of Section 7 of the Act 
of ‘any employee with respect to whom the Interstate Commerce Com- 
b- mission has power to establish qualifications and maximum hours 
y. of service pursuant to the provisions of Section 204 of the Motor 
0 Carrier Act, 1935.’ There is nothing in the last mentioned statute 
In which limits the power of the Commission to regulate qualifications 
1g and maximum hours of work to those of employees who are engaged 
at in interstate commerce for the greater part of their working time 
at in any one week. So to construe it would seriously impair the ef- 
a fectiveness of control over the safety of operation and would leave 
eS much interstate and foreign carriage by motor vehicle unregulated 

in that respect. 
»- ‘*Nor need we so construe it in this instance. Proof that two 


if employees worked only three hours a week in interstate transporta- 
tion and that two employees made ‘some’ and ‘occasional’ deliveries 
to the warehouses of chain stores and worked the remaining time 
t in the production of goods for commerce does not satisfy the re- 
quirement that the amount of time during which they are engaged 
in interstate commerce be substantial. This comparatively small 
amount of work was not enough to put the employees who perform- 
. ed it within the Commission’s power of regulation and left them 
. outside the exemption provided in Section 13(b)(1) of the Fair 
Labor Standards Act. See, Levinson v. Spector Motor Service, 
d 389 Ill. 466, 59 N. E. 2d 817.’’ Walling v. Comet Carriers, Inc., 
151 F. 2d 107, 111, decided August 17, 1945. 


There have been many court decisions involving the applicability 
of the exemption provisions of Section 13 (b)(1) of the Fair Labor 
Standards Act and a prolonged discussion of even the more important 
ones would not serve to clarify the situation. Perhaps a brief resume 
of two relatively ancient decisions of federal district courts will serve 
best to illustrate the gap between those courts which have held that the 
Commission’s jurisdiction to regulate qualifications and maximum hours 
of service of employees of interstate motor carriers whose duties affect 
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safety is exclusive, and those which have held that the courts possess 
the power to make their own interpretations regarding such employees, 

In Tinerella v. Des Moines Transportation Company, 41 F. Supp. 
798, decided October 13, 1941, certain of the plaintiffs were loaders em- 
ployed by an interstate motor carrier. In sustaining a motion to dis- 
miss their complaint, the court said, at page 799: 


**It has been determined by the Supreme Court, United States y. 
American Trucking Association, Inc., et al., 310 U. S. 534, 60 S. Ct. 
1059, 84 L. Ed. 1345, that the statute authorizes the Interstate Com- 
merce Commission to establish maximum hours of service for those 
employees only whose duties affect safety of operation. Plaintiffs’ 
employment .. . consisted of loading and unloading the defendants’ 
truck of cargo merchandise, freight and commodities. Since the 
decision of the Supreme Court in American Trucking Associations, 
Ine., the Interstate Commerce Commission, after hearing participat- 
ed in by the employers, labor unions and associations, entered a 
formal order finding that loaders and helpers perform duties which 
materially affect the safety of operation of motor vehicles in inter- 
state commerce, devote a substantial part of their time to activities 
which directly affect the safety of operation of motor vehicles oper- 
ated in interstate commerce and that the Commission has power 
to establish qualifications and maximum hours of service of such 
employees. 

‘‘The order appears to have been entered after a full hearing and 


to be supported by substantial evidence and may not be reviewed 
by this court.”’ 


It will be noted that the court referred specifically to the Commis- 
sion’s finding of fact in Ex Parte No. MC-2, that loaders devote a sub- 
stantial part of their time to activities affecting safety and based its 
dismissal of the complaint squarely on the ground that the finding was 
not subject to court review. Inherent in the decision is the recognition 
that the Commission’s assumption of jurisdiction extended to loaders 
as a class. 

On the other hand, in Hutchinson v. William C. Barry, Inc., 50 F. 
Supp. 292, decided May 4, 1943, the court held that an employee of an 
interstate motor carrier who spent one-third or less of his work time in 
driving and loading trucks in interstate commerce, with the remaining 
time being spent washing trucks, was entitled to the benefit of the over- 


time provisions of the Fair Labor Standards Act. There the court said, 
page 296: 


“*It follows . . . that in the ease at bar the defendant, on the most 
favorable assumptions, can have the benefit of the exemption afford- 
ed by Section 13(b) only for those particular weeks in which the 
defendant sustains the burden of showing that the employee spent 
a substantial part of his time at activities connected with safety of 
operations . . . I may add that in any event I should not construe 
the Section 13(b) exemption as applicable in any week where the 
plaintiff spent more than fifty percent of his time washing cars.”’ 
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It is clear that the court in the Hutchinson case was aware of the 
Commission’s conclusion of law in Ex Parte No. MC-2 to the effect that 
its jurisdiction extended only to those employees who devote a ‘‘substan- 
tial’? part of their time to duties affecting safety. It seems equally 
clear, though by indirection, that the court construed the Commission’s 
assertion of jurisdiction to regulate qualifications and maximum hours 
of service to apply to individual employees within the four exempt cate- 
gories, depending on the quantum of their work which affected safety, 
rather than to the class as a whole. Whether the court was unaware of 
the Commission’s findings of fact accompanying its conclusion of law 
in Ex Parte No. MC-2, or simply chose to ignore them cannot be ascer- 
tained from the opinion. At any rate, it is evident that the court did 
not consider itself as bound by the Commission’s findings of fact. 

The many conflicting decisions of the courts in attempting to ans- 
wer the question posed at the beginning of this article have made the 
split domain of the Interstate Commerce Commission and the Wage- 
Hour Division hazardous legal ground indeed. It is to be sincerely 
hoped that the forthcoming decisions of the Supreme Court in the 
Spector and Comet Carrier cases will pass squarely upon that question, 
with the result that there can be no doubt as to the proper jurisdiction 
of the two administrative agencies. 











The Regulation of Transportation in 1946* 
By Wiievur LaRog, Jr. 


Mr. Chairman and Fellow Practitioners: Jake Hiltner’s generous 
introduction was better than one that was given me by a good Methodist 
lady who was familiar with my work as a member of a Board of Parole, 
The good lady said : ‘‘Our speaker needs no introduction to you because 
you all know him to be one of our leading experts in crime.’’ 

Some of the Commissioners enjoy kidding me about my parole work, 
and on one occasion on oral argument one of them reminded me that 
‘*this is not the Board of Parole’’ but I always reply by stating that 
I have received much more favorable decisions from the Commission 
since I became a member of the Board of Parole than I received before. 

Your chapter is born into a confused and chaotic world. We seem 
almost to ‘‘hover between two worlds, one dead, the other powerless to 
be born.’’ Certain it is that the old world is dead. The citadel of 
Nazism lies in dust. Mussolini and his empire and his sweetheart are 
gone. Japan is humbled before the might of democracy. And almost 
before the thunder of battle has ceased we find the nations of the earth 
assembled together in an unprecedented and thrilling attempt to lay the 
foundation of a new citadel which shall guarantee the peace of the 
world. 

But the very transition from the old to the new has produced ner- 
vousness and instability. The world suffers from growing pains, and 
people are jittery. Families are broken up, homes are uprooted, children 
have a feeling of insecurity, juvenile delinquency increases at an alarm- 
ing rate. 

Industrial disputes are so serious as to make people wonder whether 
our type of social order can endure. Washington is by no means free 
from nervousness as the President quarrels with his cabinet and the 
cabinet quarrels with itself and Congress quarrels with both. Wash- 
ington looks backward at Pearl Harbor and forward into a grave un- 
certainty as it wonders what will happen to America and to the world 
in this day of the atomic bomb if the nations fail in their heroic at- 
tempt to attain the goal of peace. 

Never was there a time in your life or mine when there was 80 
much need for trained and courageous leadership. In government we 
need men with the strength to say that no group within our social order, 
no matter how influential in wealth or in number of votes, shall be able 
to dictate to the American people or so conduct themselves as to injure 
the American people. I do not mean by this to suggest that we can solve 
the industry-labor problem by the simple device of outlawing strikes 





* Address at first Meeting of Philadelphia District Chapter of Association 
I. C. C. Practitioners, Philadelphia, Pa., February 27, 1946. Mr. La Roe is a 
member of the firm of Clark and La Roe, Washington, D. C., has served as pres- 
ident of the Association of Practitioners and was formerly Chief Examiner of the 
Commission. 
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or otherwise legislating labor into an attitude of humility. There is 
neither statesmanship nor fairness in that. If we would abolish strikes 
we must first abolish the cause of them, and the chief cause is that labor 
is not made to feel that it is a real partner in the great task of produc- 
tion. So long as capital and labor look upon each other as enemies, 
or regard each other as groups with mutually inconsistent or hostile 
aims and purposes, so long shall we have costly strikes and the great 
injury to our people caused by them. Statesmanship must find a way 
to preserve our system of free enterprise but at the same time bring about 
teamwork in production. You and I know how a good football team 
functions. That is the way our economic system must function. Now 
it is easy enough to get that sort of team work through regimentation. 
You can get teamwork if you will put men under a dictatorship and 
destroy their freedom. But you can’t regiment men who are truly free. 
It requires real statesmanship to get team work in a democracy, but 
it is worth the price. And the beauty of it is that America has the in- 
genuity and the patriotism and the courage to do it. 

Too many people are flirting in these jittery days with the notion 
that perhaps after all communism or socialism is superior to the Amer- 
ican way of life. Even many good Americans have a subconscious 
feeling that the days of capitalism may be numbered. The truth is, 
of course, that there is no system on earth that has even approximately 
equalled the American system of free enterprise. It is that system that 
has blazed trails through the wilderness; it is that system that produced 
railroads; it is that system that gave us the cotton gin and the telegraph 
and the telephone and the airplane and the atomic bomb. But far more 
important than any of these, it is this system that has produced the 
greatest degree of human freedom on this earth. We had better be 
careful about flirting with ideologies in which men are regimented, in 
which the sacredness of human personality is lost, in which man becomes 
a mere cog in a gigantic super-state machine, in which no man dares to 
hint that the government is wrong. Europe is paying an awful price 
for that sort of thing and I pray to Almighty God that the day will 
never come when we shall have to pay a similar price. Let us have 
done with this business of flirting with foreign ideologies which we 
know have brought regimentation, suffering and death. What we need 
is a new devotion to our own system and a new dedication to our own 
cause of human freedom. But let me warn you, that if we are to safe- 
guard the American way of life we must be honest about it and not 
criticize those who try to direct our system in such a way as to benefit 
the masses of men. We injure the cause of democracy when we call a 
man a radical or a ‘‘pink’’ because he suggests that men are entitled to 
decent wages, or because he asserts that in some respects the capitalist 
system must be improved if it is to endure. A democracy is dynamic 
and it ean live only if it grows. 

Even though it may be irrelevant to my subject-I cannot refrain 
from saying a word about our youth. On them and their quality will 
hinge the future of our nation. As a member of a Board of Parole I 
am made sick at heart by the steady procession of young people who are 
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the products of broken homes—young men and women who are con- larg’ 
victed felons at the age of 17 or 18. Most of you were probably brought a tr 
up in homes where you had the love of a father and mother and where have 
you were taught through kindness and affection and through unselfish banl 
example the difference between right and wrong. It is hard for you to the | 
realize that there are thousands of homes in which the children know cial 
neither kindness nor love, and where they know nothing of decency. of t 
A Washington paper the other day printed the picture of Mike and part 
his dog Freckles, taken in a police station. Mike was hugging Freckles stro 
desperately. Why? Because Freckles was all he had in the world to to t 
love him. The police explained that Mike’s mother had gotten a divorce 
and left, that Mike’s father was an irresponsible type who turned Mike dur 
and Freckles over to neighbors to keep temporarily, and that when the wer 
temporary period threatened to become permanent the neighbors turned erit 
them over to the police. And so Mike and Freckles found that their less 
only home was a police station. From my experience on a Board of per 
Parole I want to say with emphasis that the child who is unloved and Yet 
insecure tends to want to get even with society for being unwanted. and per 
right here is the most potent cause of juvenile delinquency. The un- mo! 
loved and unwanted boy of today is the criminal of tomorrow. que 
But to get back to my subject we deal here tonight with one aspect of 
of the world picture—transportation. In the field of transportation fae’ 
there is hardly less confusion and uncertainty than in other areas of on 
life. The railroads, which played such a notable part in the winning wit 
of the war—all America is proud of them—are facing a period of un- Tre 
certainty as war-time revenues drop off and expenses increase. Motor has 
carriers find themselves in an unhealthy financial condition which bids por 
fair to become worse instead of better unless statesmanship finds a way for 
out. Our coastwise water carriers find themselves completely knocked ent 
out, with their ships gone, with their traffic gone, with their expenses up, 
and with a general outlook so discouraging that even the well-informed dif 
do not see how we can have a merchant marine unless some of the ph: 
handicaps to successful water transportation can be overcome. 19: 
The Interstate Commerce Commission has made a notable contribu- col 
tion to good government. For nearly six decades it has regulated trans- be 
portation without even a suggestion of dishonesty. So high has been its ne! 
moral standard and so great its fidelity to its task that it is looked upon ba 
pretty much as a model to which other agencies should conform. You 
and I are indeed fortunate as practitioners to have that sort of agency mi 
in charge of regulating transportation. I shall have some criticism to fig 
make tonight of I. C. C. policy, but it will not be criticism that fails qu 
to recognize the enormous contribution which the Commission has made ses 
to good government. th 
The outstanding success of the Commission, of course, has been in 
the field of railroad regulation. When we study the history of railroad th 
regulation we find that in the early days the main objective was to term- re 
inate certain unlawful practices, including rebates and discrimination. a 
But for the last two or three decades the principal task has been to ad 


make our transportation system strong. The evils of earlier days have th 
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largely been eliminated and what is vital to our nation today is to have 
a transportation system that is strong in all its parts. In the past we 
have had too many railroads in bankruptcy, too many on the verge of 
bankruptey. And so regulation of railroads in recent years has taken 
the direction of giving strength to the railroads, improving their finan- 
cial structures, authorizing abandonment of weak lines, ete. The extent 
of the Commission’s success in this matter is indicated by the heroic 
part which our railroads played in the winning of the war. They were 
strong enough to do the impossible and they did it. Our hats are off 
to them. 

Few of us realize to what extent railroad equipment had shrunk 
during the depression years. When Pearl Harbor came the railroads 
were not as strong in facilities as they should have been at such a 
critical time. At the time of Pearl Harbor the railroads had 17 pereent 
less freight ear and locomotive capacity than they had in 1929 and 29 
percent less passenger car capacity. Those are very heavy shrinkages. 
Yet so hereulean was their war effort that the railroads in 1944 actually 
performed 55.1 percent more ton-miles than in 1941 and 225.3 percent 
more passenger miles. Those figures are stupendous and they tell elo- 
quently the story of the patriotic response of the railroads to the needs 
of a nation at war. This splendid result was attained with inadequate 
facilities. It is explained by no single factor. And it is no reflection 
on the railroads to say that the result could not have been achieved 
without wonderful cooperation by the shippers, by the Office of Defense 
Transportation and by the Interstate Commerce Commission. Never 
has there been a more inspiring display of teamwork between our trans- 
portation agencies, our shippers and our government and don’t ever 
forget that we gave dramatic proof to the world that our system of free 
enterprise produces titanic strength. 

Our motor carriers also played their part in the face of very serious 
difficulties in getting replacement parts and repairs. In spite of serious 
physical handicaps they increased the tons carried between 1940 and 
1944 by 59.5 percent, an almost unbelievable figure. This was not ac- 
complished by additional equipment, for additional equipment could not 
be obtained. It was accomplished by a gigantic effort, by a straining of 
nerves, by patriotic devotion to duty. Not all the heroism was on the 
battlefields. 

As to our coastwise and intercoastal water carriers, which mean so 
much to Philadelphia and other ports, the story is a tragic one. No 
figures are available as to their contribution to the war. They were re- 
quisitioned for war service. It was their lot to ply through dangerous 
seas, fighting submarines and dive-bombers, and many of them lie at 
the bottom of the ocean. 

Our inland water carriers performed nobly. I do not know what 
the East would have done for oil were it not for the outstanding service 
rendered by the barge lines on the Mississippi River. But this was only 
a part of their enormous contribution to the war effort. They had the 
advantage that there were no submarines or dive-bombers to fight, and 
they are still going strong. 
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The Philadelphia port district, constituting one of the leading 
port areas of this nation, is especially interested in coastwise and inter- 
coastal shipping. I do not know of any part of the transportation 
picture that is any darker or more discouraging. I do not exaggerate 
when I say that our ports are threatened with losing all the advantages 
of their location on deep water so far as domestic water service is eon- 
cerned. If there ever was a time when our ports needed to stand to- 
gether it is now. The War Shipping Administration has been operat- 
ing some of the intercoastal services but at very heavy losses. If they 
had a shirt they would be losing it right now—and shirts are hard to 
get. Even before the war most of the Atlantic coast-wise and Atlantic- 
Gulf carriers were operating in red ink. Operating costs have so rad- 
ically increased since Pearl Harbor as to cause the gravest concern to all 
people interested in the restoration of our coastwise service. I am jn- 
formed that the same ship which was privately operated at approxi- 
mately $9,000 per month before the war is now being operated by the 
same company under WSA auspices at a cost of $27,000 per month. 

In addition to the handicap of heavy increases in operating costs 
the coastwise lines are also confronted with competitive rail rates which 
represent very heavy cuts from the normal basis. Just how far should a 
railroad or any other carrier be permitted to cut its normal rates in 
competition? Generally speaking, if you reduce a normal rate by more 
than 20 pereent you are running into losses. Recently the American 
Association of Port Authorities adopted a resolution recommending 
legislation to prevent any carrier from cutting its normal rates by 
more than 20 percent in competition with another carrier. Unless we 
have some such limitation on rate cutting the different types of carriers 
will destroy each other. 

A question of vital concern to the water carriers is the validity and 
permanency of their certificates under which they are authorized to 
operate. A certificate is the franchise which enables a carrier to live. 
It is perpetual in nature, just like the franchise of a telephone com- 
pany. The Interstate Commerce Commission was called upon recently 
to decide whether a certificate is a permanent franchise or whether it 
is a mere regulatory order which under the law the Commission ean alter 
or amend from time to time as it pleases. The Commission, I regret 
to say, concluded that a certificate is not a franchise but the equivalent 
of a mere regulatory order. This decision was taken to court and a 
federal court has reversed the Commission, holding that a certificate is 
more than a regulatory order. The case is being appealed to the Su- 
preme Court. It is difficult for me to understand the philosophy of the 
Interstate Commerce Commission in this matter because I should think 
that an agency charged with the responsibility for regulating coastwise 
water transportation would have a disposition to protect and safeguard 
the franchises of water carriers rather than injure them. Who will 
invest millions of dollars in a water carrier operation if the certificate 
is a mere regulatory order which the Commission can alter or amend at 
its pleasure? And what does the Commission gain by casting such a 
cloud on the franchise rights of water carriers? 
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The Commission has erred, I think, in not endeavoring in a more 
constructive way to make the motor carrier industry and the water 
carrier industry strong. The Commission has shown a tendeney to be 
judge and arbiter rather than builder. When Congress told the Com- 
mission so to administer the Act as to recognize and preserve the in- 
herent advantages of each mode of transportation, and to promote ade- 
quate and efficient service, it clearly intended the Commission to be a 
builder of a sound and strong transportation system. 

It would seem to follow from this that where the railroads are los- 
ing millions of dollars annually on less-than-carload freight, a type of 
traffic which is of vital importance to the truck lines, affirmative steps 
would be taken to correct the evil. And, by the same token, where very 
low rates have been made to meet or discourage water transportation, 
they too should be made the subject of investigation. 

Is the Commission only a court or a mere Board of Arbitration or 
is it a builder of transportation? Let Joseph B. Eastman answer. You 
will recall that Mr. Eastman left us a heritage which he called. a Twelve 
Point Primer. I would like to read his third point: 


‘*(3) An administrative tribunal has a broader responsibility 
than a court. It is more than a tribunal for the settlement of 
controversies. The word ‘administrative’ means something. The 
policies of the law must be carried out. If in any proceeding the 
pertinent facts are not fully presented by the parties, it is the duty 
of the tribunal to see to it, as best it can, that they are developed of 
record. A complainant without resources to command adequate pro- 
fessional help should be given such protection. The tribunal should 
also be ready to institute proceedings on its own motion, whenever 
constructive enforcement of the law so requires.’’ 


I need not say to this group that terminal handling cost is an ex- 
ceedingly important item in water transportation—more important rela- 
tively than in rail transportation. It would seem to be axiomatic that 
the Commission would encourage savings in terminal costs and give the 
water lines the benefit of any savings they can make. And yet in the 
situation where a water carrier brought about a huge saving in terminal 
handling cost the Commission through the medium of divisions gave the 
entire saving to railroads which had absolutely nothing to do with ef- 
fectuating it. I do not see how water carriers can be encouraged to ef- 
fect economies under such a policy. 

I need not say to a body of traffic men that divisions received by 
water carriers are very essential to their financial well-being. It is and 
has been the policy of the Commission to give the railroads the same 
divisions out of competitive joint rail-and-water rates, which they re- 
ceive out of their normal and non-competitive rail rates. The water 
lines get what is left. It would seem to be sound policy to give the 
railroads as their share of the divisions of competitive rates by rail and 
water the same divisions which they receive out of competitive rail 
rates. 
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Although its decisions are somewhat lacking in consistency, the 
Commission has in general exercised its minimum rate power in a con- 
structive manner. It is difficult to exaggerate the importance of the 
minimum rate power as a weapon to prevent undue rate cutting and to 
maintain the stability of the rate structure. The Commission has shown 
an increasing tendency to use the minimum rate power to accomplish the 
major objectives of congressional policy. A very valuable memoran- 
dum on the minimum rate power has just been released by the Com- 
mission. It was prepared by Examiner Myron Witters of the Commis- 
sion’s staff and is a notable contribution. 

We must not ignore the aviation phase of transportation. It is the 
one phase that looks promising and hopeful. Philadelphia should play 
a prominent part in the future of aviation. Already your representa- 
tives have presented to the Civil Aeronautics Board the facts about 
your airport and about your need for additional air service. No port 
can compete successfully in the days to come if it does not have very 
adequate competitive air service. 

Thus far, the Civil Aeronautics Board has done an excellent job 
of building up a system of long-distance routes traversing the whole 
United States and extending beyond the seas to foreign destinations. 
But the local phase has not been developed. It is as if we had excellent 
through train service to Chicago and San Francisco but no commutation 
service and no adequate local service for distances up to 250 miles. The 
further development of aviation will take the direction of bringing the 
benefits of air transportation to the local communities and enable local 
firms to extend the radius of their local marketing service. In this local 
development the helicopter will play an important part. 

Aviation is in its infancy. The growth in the period lying ahead 
almost baffles the imagination. Only the future can tell to what extent 
aviation, will supplant the services of other types of transportation. 

You will be interested in the contest now being waged to obtain air 
rights for steamship companies. Thus far it has been the policy of the 
Civil Aeronautics Board not to encourage air transportation by any 
type of surface carrier. Indications are that such rights ean be ob- 
tained only by additional legislation. 

Let me conclude with certain suggestions to your new chapter. 

First, I hope that you have a full realization of what it means to 
be associated as closely as you and I are with the Interstate Commerce 
Commission. At a luncheon meeting last week Chairman Barnard re- 
minded the District of Columbia chapter that in all the years of the 
Commission’s history the finger of suspicion has never been pointed at 
a single member of the Commission. That is more than can be said 
of our courts, and it gives us something to live up to also, for the Com- 
mission leans heavily upon the practitioners for help and for guidance. 
We have an honorable tradition to live up to, and we must be just as 
honorable as the Commission itself. 

I am very glad to say that the caliber of our Practitioners Associa- 
tion is also very high. We lawyers and traffic men who appear before 
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the Commission have learned to trust each other. Rare indeed is it for 
one practitioner to double-cross another or to take unfair advantage of 
another. I think I can truthfully say—I am proud to make this state- 
ment—that in al! the 26 years of my experience no other practitioner 
has double-crossed me or taken unfair advantage of me. That indeed 
isa record that speaks well for the quality of our members. And let me 
remind you that as a chapter of our Association you will have no more 
important duty than to help us keep the standards high for we do not 
want in our Association men who are not worthy of the highest trust. 
If Commissioner Aitchison were here tonight whose kindly guidance 
has meant so much to our Association he would underscore heavily 
what I have just said. He asked me last night to convey his best wishes 
to you and to say that he will follow your progress with much interest. 

I would also emphasize the importance of constructive help in giv- 
ing a rigid direction to regulatory policy. We practitioners are in a 
position to play quite a part in molding policies and in framing legis- 
lation. You should have committees at work on the more important 
phases of regulation and of national policy relating to transportation. 
You should discuss these problems in your meetings and adopt resolu- 
tions and do everything you possibly can to help along the cause. 

Let me warn you that you will not be successful as a practitioner 
if you confine your studies and your interests to your own particular 
problems. You can be a valuable practitioner only if you show intelli- 
ligent interest in the other fellow’s problem also. You may never use 
motor truck transportation, but you must have a comprehensive knowl- 
edge of motor carrier problems. You may never use water transpor- 
tation, but you will not be a valuable practitioner unless you are famil- 
iar with water transportation, its service to the public and its peculiar 
problems. Let your interest be as broad as the field of interstate com- 
merce and don’t stay away from a practitioners’ meeting because the 
subject for the day is one in which your company has no direct interest. 
For when you become a member of a chapter you cease to be just the 
employee of one company, and you become a part of a professional 
fraternity which is dedicated to the great cause. 

In these days when men and nations are so jittery and when even 
in our Own government there seems to be much confusion and opportun- 
ism, nothing is more sorely needed than rugged honesty in government. 
Every citizen has a keen interest in that matter as well as resposibility. 
President Dodds of Princeton reminded us recently that our democracy 
is not saved merely by possessing the right to vote—it is saved only by 
right exercise of the ballot. The responsibility is still heavier on a group 
like this because you have not only the right to vote but you have the 
opportunity of making a real contribution to the development of regu- 
latory policy. The extent to which you are able to do that will depend 
upon the amount of hard work you do, upon the amount of your unself- 
ish interest in this great cause, upon the extent of your loyalty to this 
fine new Chapter. 
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In the meantime if you get into any trouble, please remember that 
I am still a member of the Board of Parole. And if in the course of 
human events it becomes necessary for any of you to fill out an appli- 
cation for parole, let me assure you that favorable action thereon will be 
expedited if you will write at the bottom of the application, ‘‘I am a 
member of the Philadelphia District Chapter of the Association of 
Interstate Commerce Practitioners.’’ 
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BOOK REVIEW 


Transportation Under Two Masters, by Charles D. Drayton, National 
Law Book Company, Washington, D. C. (Pp. viii, 192) 


By R. GranvitLe Curry, Editor-in Chief. 


A transportation problem of vital concern to carriers, shippers, 
and the public at large is whether the national policy should be ‘‘the 
substitution of antitrust prosecutions for orderly regulation’’ by the 
Interstate Commerce Commission under the Interstate Commerce Act. 

To many of those who have followed the work of the Commission 
the answer may seem plain. The question is nonetheless important. 
Antitrust suits against the railroads, the pending Bulwinkle Bill recently 
passed by the House and providing for exemption of the rate conference 
method of rate-making from the Antitrust Acts, are in the recent book 
entitled ‘‘ Justice in Transportation’’ by Arne C. Wiprud, formerly 
Assistant to the General Attorney in the Antitrust Division of the De- 
partment of Justice, highlights this question. Mr. Wiprud’s book has 
been widely circulated. His interesting treatment of the subject has 
impressed many readers throughout the country, and apparently many 
have accepted it as authoritative. Its fundamental thesis appears to be 
in substance that the system of regulation under the Interstate Com- 
merce Act is fundamentally defective in restricting competition and that 
justice requires a free competitive system through enforcement of the 
antitrust laws. 

The time is ripe for critical analysis of the views expressed by Mr. 
Wiprud and of those which seem to underlie the two large antitrust 
suits now pending against the railroads.* These views raise questions 
much more far-reaching than the problem of the railroads. They suggest 
that the policy embodied in the Interstate Commerce Act, with the var- 
ious amendments to the original Act of 1887, is erroneous not only as to 
railroads but as to other carriers and that the Interstate Commerce Com- 
mission should in large measure be subordinated to the Antitrust Divi- 
sion of the Department of Justice in the regulation of transportation. 

Mr. Charles D. Drayton in his book, ‘‘Transportation Under Two 
Masters’’, just published, makes an important contribution in dealing 
with these views. As a result of careful research and scholarly treat- 
ment of his material, he demonstrates the practical wisdom of the Na- 
tional Transportation Policy as now incorporated in the Interstate Com- 
merece Act and the necessity of regulation through an agency such as 
the Interstate Commerce Commission. He makes a convincing showing 
that as between government-regulated rates in accordance with the poli- 


*The State of Georgia v. Pennsylvania R. R. Co. et al., No. 11, Original, in 
the Supreme Court of the United States, 324 U. S. 439, 890, 325 U. S. 842, and 
United States v. The Association of American Railroads, the Western Association 
of Railroad Executives, et al., Civil No. 246, in the District Court of the United 
States for the District of Nebraska, Lincoln Division. 
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ey evolved through the last half century, on the one hand, or free com- 
petitive rates adopted by each railroad, on the other hand, shippers, 
carriers, and the general public prefer the former to the latter. He 
clearly points out the dangers of substituting for the orderly processes 
under the Interstate Commerce Act regulation through antitrust suits 
initiated by the Department of Justice and the ‘‘helter-skelter, hit-or- 
miss competition by varying orders of the Federal courts in its many 
jurisdictions, necessarily producing unjust discriminations and undue 
preferences.’’ He concludes that neither the railroads nor other trans- 
portation agencies ‘‘can serve two masters with conflicting, even antago- 
nistic, viewpoints and objectives and at the same time continue to fur- 
nish ‘safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation *** without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive com- 
petitive practices’ as required by the Transportation Act of 1940,” 
amending the Interstate Commerce Act. 

Mr. Drayton writes with a fervor which adds zest to his treatment 
of the subject. At times his barbed phrases and caustic comments are 
almost startling in their pungency. His comments, however, seem not 
out of place in connection with the gross misstatements, superficial 
reasoning, and fallacious assumptions which he exposes. Perhaps this 
is a case of similia similibus curantur. 

The book contains eleven chapters. One of the most interesting 
and timely discussions is in chapter VI, ‘‘Conferences on Rates are Es- 
sential in the Public Interest’’. He cites the long-existing rate bureau 
methods recognized by the Commission and by shippers and carriers 
alike as practical and fair means of dealing with rate problems and 
points out the chaotic conditions that would result if individual rate- 
making were the requirement. At the same time he recognizes the com- 
petitive factor in rate-making and the important provision that each 
earrier should have the right to take independent action. Impressive 
quotations from statements by the late Honorable Joseph B. Eastman, 
Director of the Office of Defense Transportation and a member of the 
Interstate Commerce Commission, lend weight to the cogent reasoning 
of the author in this chapter. The overwhelming support by non-ear- 
ier interests of the Bulwinkle Bill in Congress further confirms the 
soundness of his conclusions. ; 

Mr. Drayton discusses the great dangers, recognized by students of 
the subject, of destructive competition not only between carriers of like 
kind but between different transportation agencies. He gives us an in- 
teresting example of ‘‘cut-throat competition’’ in the past that at one 
time the railroads ‘‘sold passenger fares, round-trip, from Philadelphia 
to Chicago for a dollar’’ and that the first class rate ‘‘ was reduced from 
$1.88 to 25 cents’’, with the result that ‘‘many railroads were in bank- 
ruptey’’. He cites the Supreme Court’s decision in the McLean Truck- 
ing Company case, 321 U. S. 67, and other cases in support of his con- 
clusions. It is interesting to note that in the McLean case the Court 
said that the origins and legislative history of the Act disclose that in 
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it ‘‘Congress recognizes there may be occasions when ‘competition be- 
tween carriers may result in harm to the public as well as in benefits; 
and that when a [carrier] inflicts injury upon its rival, it may be the 
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public which ultimately bears the loss. 

The author, while making a strong case for regulation under the 
Interstate Commerce Commission, does not overlook that competition is 
a factor which the Commission considers in administering the Act. For 
example, in an important decision, Chesapeake & Ohio Ry. Co.,v. United 
States, 283 U. S. 35, the Supreme Court said that it would be unreason- 
able to hold that ‘‘Congress did not intend to empower the Commission 
to authorize construction of new lines to provide for shippers such com- 
peting service as it should find to be convenient or necessary in the pub- 
lie interest’’. He points out the policy of the Act and recognizes the 
importance of preserving the inherent advantages of the various forms 
of transport. To assume the competition is now ignored in the present 
statutory system provided by the Interstate Commerce Act would, as 
he points out, be a serious error. 

Mr. Drayton’s discussions are supported by frequent footnotes and 
by an interesting appendix. He often quotes from statements by the 
late Mr. Eastman to whom the book is dedicated, and at times buttres- 
ses his conclusions by well-selected quotations from the late President 
Roosevelt. The book is endorsed in a foreword by Mr. Bernard M. 
Baruch, who emphasizes the ‘‘vital importance’’ of the subject. 

The author’s treatment of the important problems discussed in his 
book is entitled to unusual attention. His high standing in the legal 
profession and his long experience in and familiarity with the work of 
the Interstate Commerce Commission qualify him to speak authorita- 
tively on the subject. His book will undoubtedly be widely read. In 
fairness it should be studied by those who have read Mr. Wiprud’s 
‘Justice in Transportation’’. It seems reasonable to say, as Mr. Luther 
Walter in an introduction points out, ‘‘The book meets a real demand 
and should be hailed as a timely and valuable contribution.’’ 





MR. CHARLES S. BELSTERLING RETIRES FROM UNITED STATES STEEL 
CORPORATION TO ENGAGE IN THE GENERAL PRACTICE OF LAW 


Charles S. Belsterling, formerly Vice-President and General Com- 
merece Counsel of the United States Steel Corporation, has retired from 
active service with that corporation. He will practice law with offices 
in New York City. 

In 1915, Mr. Belsterling became General Commerce Attorney of 
the Steel Corporation in charge of commerce litigation. Later, he was 
appointed Vice-President in charge of traffic, and in 1940 became Gen- 
eral Commerce Counsel. He was a director of certain affiliates. 

Mr. Belsterling is a member of the Bar of Pennsylvania, New York 
and the Supreme Court of the United States. For nearly forty years 
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he has been actively engaged in commerce litigation before the Interstate 
Commerce Commission. He also practices before the Federal Courts and 
the Supreme Court. He is a life member of the Association of Inter- 
state Commerce Commission Practitioners and a member of the prac- 
titioners before the Maritime Commission. 

Mr. Belsterling is an Honorary Member of the Traffic Club of 
Pittsburgh, the original Traffic Club in this country, of which he was 
one of the organizers and its President in 1909. He was recently elected 
an Honorary Member of the Traffic Club of New York, having been a 
member of the Club since its inception. 





I. C. C. VOLUMES AND OTHER BOOKS FOR SALE 


One of our members has the following volumes which he would 
like to sell: 

Vols. 11 to 172—I. C. C. Reports (162 volumes) 

Annual Reports of I. C. C. 1887-1939 (52 volumes) 

Consolidated Digest of Decisions of I. C. C.—Lust (6 volumes) 

I. C. C. Acts Annotated—Volumes 1-10, inclusive. 

Decisions of the P. 8. C. of Pennsylvania (10 ee 

Commodities and Localities 1 I. C. C. through 198 I. C. C. Lust— 
1 vol. and continuations. 

Inquiries may be addressed to Box 1104, Petersburg, Virginia. 





1. C. C. MEMBERS CONGRATULATED ON NOT USING 
GOVERNMENT AUTOMOBILES 


The following interesting soliloquy is taken from the hearings on 
January 30, 1946, before the Subcommittee on Appropriations, United 
States Senate, on H. R. 5201, Independent Offices Appropriation Bill 
for 1947 (page 50) : 

Senator Bankhead: I want to ask him about the item as to the 
maintenance and repair and operation as to the automobiles, as to how 
much that runs in this list. 

Mr. Mahaffie: This is confined to personnel services, Senator. That 
is not in this list. 

Senator Bankhead: It is not in the list at all? 

Mr. Mahaffie: It is not in this list. 

Senator Bankhead: How many automobiles does the Commission 
have? 

Mr. Mahaffie: Commissioner Rogers or Mr. Blanning, the Director 
of the — of Motor Carriers, have that probably more immediately 
in mind. 

The only automobiles the Commission has are service automobiles 
in the field and, I think, one truck in the District of Columbia. 
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Senator Bankhead: They have no automobiles in the District of 
d Columbia ? 
Mr. Mahaffie: No passenger automobiles. We have automobiles for 


“4 the men who undertake to regulate safety and other motor matters in 
| the field, for their official driving, but we have no automobiles to carry 
of passengers in the District of Columbia. 
= Senator Bankhead: I congratulate you. I do not know of any other 
.d agency in that situation. I am going to try to find out before we get 
‘ through with these hearings. In my opinion, there is entirely too much 
money being spent, by the Government for the purchase and operation 
and maintenance of automobiles. We get along pretty well up here by 
using taxicabs. 
Mr. Mahaffie: We use streetcars, as a rule. 
Senator Bankhead: I suppose our folks do, too, and the busses. 
ld 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 


William R. Forbes, Traffic Manager, Page Steel and Wire Division, 
American Chain and Cable Co., Inc., Monessen, Pa. (3-5-46) 


William Voderberg, District Sales Manager, Essential Products 
Company, Williamsburg, Missouri. (3-4-46) 








Rail Transportation 
By A. Rea Wiuuiams, Editor 


COURT PROCEEDINGS 
Despatch Shops, Inc. Case 


In Docket No. 9081—Despatch Shops, Inc., et al v. Railroad Retire- 
ment Board, et al., the U. S. Court of Appeals for the District of Co- 
lumbia, in an opinion handed down on February 13, 1946, sustained a 
determination of the Railroad Retirement Board holding that Despatch 
Shops, Ine., is an ‘‘employer’’ under the Railroad Unemployment In- 
surance Act. Despatch Shops, Inc. owns and operates railroad freight 
ear shops at East Rochester, New York, and over 98% of its work is 
performed for the New York Central Railway Company, which owns 
all of its stock. 





Atlantic Coast Line-Kentucky Tax Case 


Kentucky’s $2,353,332 income tax claim against the Atlantic Coast 
Line Railway was turned down on February 22, by the Kentucky Court 
of Appeals. 

The State demanded the sum as its due on $28,641,600 in dividends 
for 1936-43 paid the company by its subsidiary, the Louisville and Nash- 
ville Railroad, which operates in Kentucky. 





Back Pay Award Held to be Wages 


The Supreme Court of the United States, on February 25, in No. 
318 Social Security Board v. Nierotko, ruled that deductions for social 
security benefits can be taken from back pay awards made employees 
because of having been unfairly discharged. Such awards were held 
to be wages, subject to deductions for and credit to a worker’s Old Age 
and Survivor’s Insurance Account. 





Federal Employer’s Liability Act Suits 


In No. 484—Poff, Executriz v. Pennsylvania Railroad, the Supreme 
Court of the United States, in an opinion delivered by Mr. Justice Doug- 
las on February 25, 1946 held that a dependent cousin of a deceased 
employee may recover under the Federal Employers Liability Act even 
though the employee had nearer ‘‘next of kin,’’ namely two sisters and 
a nephew who were not dependent upon him. 


- 









1€ 
g- 
1d 


n 


id 





MARCH, 1946 








Railroad Anti-Trust Suit 


Attorneys for 47 western railroads have filed a brief in the U. 8. 
District Court at Lincoln, Nebraska, denying the alleged violations of 
the Anti-Trust laws and claiming that the Government’s charges are 
illegal because of WPR Certificate 44. The railroads asked that the 
actions be dismissed. 





South Buffalo Ry. Commodities Clause Case 


Judge John Knight of the U. 8. District Court for the Western 
District of New York, at Buffalo, has authorized the filing of a brief 
amicus curiae on behalf of The American Short Line Railroad Asso- 
ciation in the case of United States v. South Buffalo Railway Company, 
et al. 





FINANCE MATTERS 
Florida East Coast R. R. Reorganization 


Senator Pepper of Florida, has urged the Interstate Commerce 
Commission to turn the Florida East Coast Railroad over to the Atlantic 
Coast Line for operation. The proposal was contained in a memorandum 
filed with the Commission. The St. Joe Paper Company filed a brief 
reiterating its position that merger of these two roads would be con- 
trary to the public interest. 





Georgia, Florida & Alabama R. R. Co. Reorganization 


The Georgia, Florida & Alabama Railroad Company filed with the 
I. C. C. on February 21, a plan of reorganization calling for a ecapitali- 
zation of $3,325,000 and total annual interest charges of $157,500. 





Protective Committee Compensation 


Members of a protective committee for the bondholders of a rail- 
road in reorganization may not receive compensation for their services 
out of the debtor’s estate, the I. C. C. has decided, in F. D. 9918—Mis- 
sourt Pacific Railroad Company Reorganization. 





Seaboard Air Line Railway Stock 


The Seaboard Air Line Railroad Company has been authorized by 
Division 4 of the I. C. C. to issue 3 shares of common stock without 
par value to the reorganization committee for the purpose of enabling 
the new company to take corporate action necessary to authorize the 
issuance of securities and the assumption of obligations involved in 
the reorganization of the Seaboard Air Line Railway Company. 
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Southern Pacific R. R. Co. Bonds 


Division 4 of the I. C. C. has granted authority to the Southern 
Pacific Railroad Company to issue $50,000,000 of first mortgage bonds, 
series E, to be sold at 100.6599 and accrued interest, with the proceeds 
used in connection with the redemption of a like principal amount of 
outstanding first mortgage bonds, series B, due January 1, 1986. The 
Southern Pacific Company has been authorized to assume obligation and 
liability as guarantor of these bonds. 





Wheeling & Lake Erie Stock Purchase 


The New York Central Railroad Company has been permitted to 
intervene in I. C. C. Docket 21012 and F. D. 15181, involving purchase 
of the stock of the Wheeling & Lake Erie Railway Company by the 
Nickel Plate, Chesapeake & Ohio, and Alleghany Corporation. 





FORMAL MATTERS 
Transportation of Explosives 


Division 3 of the I. C. C. has issued an order dated February 13, 
1946, further amending the Regulations for the Transportation of Ex- 
plosives and other dangerous articles. 





“*Employee”’ Under Railway Labor Act 


Division 3 of the I. C. C. has held that the Station Master and as- 
sistant station masters employed by the Nashville Terminals, Nash- 
ville, Tenn., are ‘‘employees’’ under the Railway Labor Act. Commis- 
sioner Miller dissented. , 





“Employees” Under Railway Labor Act 


The A. A. R. and the Union Pacific Railroad Company: have asked 
the I. C. C. to reopen and reconsider the report and order issued by 
Division 3 on January 8, 1946 holding that roadmasters and supervisors 
such as general roadmasters, ete., come within the term ‘‘employee’’ 
under the Railway Labor Act. 





LEGISLATION 
Financial Relief for Railroads 


The Senate Committee on Interstate Commerce made public on 
February 15, a committee print of S. 1253, generally referred to as the 
Mahaffie Railroad Reorganization Bill. The Committee proposes to 
add to the bill a section providing that all proceedings in equity receiv- 
ership or under Section 77 of the Bankruptcy Act involving railroads 
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whose gross railway revenues for any of the calendar years 1942 to 1944, 
inclusive, were in excess of $50,000,000, shall be forthwith suspended 
and discontinued, and new proceedings instituted under the provisions 
of the proposed new Act. 

Hearings on the bill as revised have been held. 





Financial Relief for Railroads 


H. R. 4779, designed to enable railroads to effect a readjustment of 
their capital structures without the necessity of reorganization under 
Section 77, of the Bankruptcy Act, has been ordered favorably reported 
to the full Committee by the Bankruptcy Subcommittee of the House 
Judiciary Committee. 





Investigation of Transportation Situation 


The House Committee on Rules has cleared the way for Floor 
action on the Resolution introduced by Chairman Lea authorizing the 
Committee on Interstate and Foreign Commerce to investigate the 
transportation situation and recommend legislation which will result 
in a consistent public policy fair to all competing agencies of transport. 





Minimum Wages 


S. 1349, amending the Fair Labor Standards Act of 1938, so as to 
fix the minimum wage at 65 cents an hour for the first two years after 
enactment; 70 cents per hour during the third and fourth years after 
enactment; and 75 cents per hour thereafter, was ordered favorably re- 


ported by the Senate Committee on Education and Labor on February 
14th. 





Railroad Social Insurance Bill 


A subcommittee of the Senate Committee on Interstate Commerce 
has decided to report S. 293, the Railroad Social Insurance Bill, to the 
full Committee without recommendation, but with a factual report. 
The members of the subcommittee are Senators Johnson, Colorado, 
Chairman; Hoey, North Carolina; Briggs, Missouri; Shipstead, Min- 
nesota; and Hawkes, New Jersey. 





Rivers and Harbors Projects 


President Truman has signed a bill providing that no project under 
the Rivers and Harbors Act shall be undertaken until six months after 
the official end of the war. 
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MISCELLANEOUS 
ODT View of Grain Car Situation 


ODT Director Johnson, said recently that the grain industry could 
expect a series of rather drastic orders, designed to assure an adequate 
supply of equipment and the prompt transportation of the tremendous 
export wheat program, referred to by President Truman on February 6, 
in a statement in which the President requested the establishment of pre- 
ference in transportation to meet the United States commitment. Ad- 
mitting that the present supply of cars suitable for grain loading is not 
adequate to immediately meet all of the needs in all sections of the 
eountry, the Director said that the real reason the grain is not at this 
time in export position is due to the fact that the shippers have elected 
to use the cars which have been made available for grain loading to 
fill domestic needs, instead of filling outstanding orders for export 
grain, and is not due, as has been incorrectly stated, to inadequate trans- 
portation facilities. 

The record indicates, according to the ODT, that the loadings of 
grain and grain products during January amounted to 207,158 cars 
compared with 176,033 in 1945, 226,844 in 1944, 196,909 in 1943 and 
176,409 in 1942—approximately 1,000 cars a day more than was loaded 
during the same period in 1942. Colonel Johnson pointed to the fact 
that while the total cars loaded during January is somewhat under the 
all-time peak reached in 1944, it is still considerably above the average 
and under present day conditions is taxing the car supply to the limit. 





Radar For Train Control 


The use of radar to prevent railroad accidents is not practicable 
with any equipment so far known to the radio industry, according to 
W. P. Hilliard, general manager of the Bendix Radio Division of Bendix 
Aviation Corporation, large wartime suppliers of radar to the Army 
and Navy. 

Mr. Hilliard deplored the optimistic forecasts of feature writers 
and broadeasters in visualizing the use in the near future of radar sets 
which would enable engineers to ‘‘see’’ a stalled train or obstruction on 
the tracks ahead. 

‘*The success obtained with radar in locating airplanes and surface 
vessels has endowed it in the public mind with magical properties which 
the facts simply do not bear out,’’ said Mr. Hilliard. 

‘‘While further research and development may eventually result 
in improvements which will solve the problems involved in ‘seeing’ 
around curves or behind hills, at the present time techniques and equip- 
ment have not advanced to a point where satisfactory results can be ex- 
pected from the use of radar on trains.’’ 

In contrast to radar, Mr. Hilliard foresaw an early general adop- 
tion of V.H.F. radio by railroads for voice communication between 
trains and dispatchers and between engines and cabooses of the same 
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train. He pointed out, however, that the principal advantages of radio 
to the railroads would be in effecting speedier and more economical 
operation, and stressed the fact that while V.H.F. radio would contribute 
to safety through the use of the recently announced Bendix ‘‘Slowtone’’ 
warning signal, it could not be expected to avoid accidents caused by 
mechanical failures or disregard of existing railroad safety rules. 





Revised Special Car Order No. 48 


Chairman Kendall of the Association of American Railroads Car 
Service Division has issued Revised Special Car Order No. 48, dated 
February 26, 1946, directed to transportation officers of Western dis- 
tricts, reading as follows: 

‘*For the purpose of preventing possible crosshauls, with a conse- 
quent loss in car days and to secure more nearly maximum utilization 
of the available supply; effective 12:01 a.m., Friday, March 1 and con- 
tinuing until further notice, Western railroads shall not deliver service- 
able empty plain (XM) or auto (XA) box of U. S. ownerships in home 
route to Eastern, Allegheny, Pocohontas or Southern connections. 

“Tf loading is not immediately available, such cars (EXCEPT THOSE 
SPECIFIED BELOW) will be held for loading or moved to territory where 
loading may be obtained. Should cars develop beyond ability to utilize, 
the holding road will call upon District Manager or Manager Clark for 
disposition. 


EXCEPTIONS: (1) Auto box returning under provisions of Circular 
CSD 145-I or subsequent issues. 
(2) Ventilated box cars. 


NOTE: This order will apply to all terminal and/or intermediate 
switching carriers at junction points between Eastern, Allegheny, Poca- 
hontas, Southern and Western districts.”’ 





Technical Advisory Board to Aid Transportation Corps 


Formation of a Technical Advisory Board to assist the Army 
Transportation Corps in a continuous and aggressive research program 
in all transportation fields except air was announced yesterday by the 
War Department. 

Fifty-two outstanding industrial experts, all leaders in the marine, 
railway and highway transportation industries, will comprise the mem- 
bership of the Board. Individually they will be called upon by the 
Chief of Transportation, Major General Edmond H. Leavey, to advise 
and counsel the Transportation Corps’ Research and Development Di- 
vision in its studies. 

General Leavey pointed out that the experience gained in carrying 
more than 714 million troops and 132 million measurement tons of 
supplies to overseas theatres, as well as in operating the Army’s ports, 
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railway, highway and waterway systems throughout the world, has 
shown the need for development of transportation equipment types 
which have no commercial prototypes. To this end, new equipment 
must be designed, pilot models produced and studies made of actual 
operations. The value of the contribution which transportation leaders 
can make to such an ambitious development program cannot be over- 
estimated. 

While it is not expected that the Transportation Corps Technical 
Advisory Board ever will meet in its entirety, it is believed that meet- 
ings of members representing any one of the transportation industries 
may be called on special oceasion. 

President Hood of the American Short Line Railroad Association 


and Vice-President Clark Hungerford of the A.A.R., are members of 
the Board. 





SEC Report Forms Revised 


The Securities and Exchange Commission has announced adoption 
of minor amendments to its Annual Report Forms 12-K and 12A-K. 
Companies which report to the Interstate Commerce Commission on 
Form A are permitted, in connection with reports to the Securities and 
Exchange Commission on Forms 12-K and 12A-K, to file certain selected 
schedules in lieu of a complete Form A. The purpose of the amend- 
ments is to revise the selected schedules so as to conform to certain 
changes made in Form A of the Interstate Commerce Commission for 
the year ended December 31, 1945. 

The Commission will furnish copies of Form A to any registrant 
which notifies the Commission of the exact number of copies required 
and the names of the companies for which they will be needed. Printed 
copies of the various other forms of the Interstate Commerce Commis- 
sion and the Federal Communications Commission are available and 
will be furnished by the Securities and Exchange Commission to any 
registrant which desires to use them and which notifies the Commission 
of the exact number of copies which it will require and the names of 
the companies for which the copies will be needed. 





Railroad Retirement Applications 


The Regulations of the Railroad Retirement Board have been 
amended with respect to the cancellation of applications for annuities 
so as to provide that: 

**§210.11 Cancellation of an application. An application shall be 
eancelled whenever the applicant by a writing filed with the Board re- 
quests that his application be cancelled. 

**§$210.12 Effect of cancellation. The effect of the cancellation of 
an application shall be the same as though no application had been 
filed. In the event the individual whose application is cancelled dies, 
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there are no greater rights than if no application had ever been filed. 
The individual whose application has been cancelled may reapply by 
filing a written request for an annuity. In the event of such reapplica- 
tion the application shall be deemed filed as of the date that such written 
request is received by the Board.”’ 





R. R. B. Annuities and Pensions 


On January 31, 1946 the Railroad Retirement Board had in force 
178,624 annuities and pensions calling for monthly payments of $11,- 
758,298.09, an average of $65.83. 





Excess Profits Tax Regulations Amended 


The Bureau of Internal Revenue has made public T.D. 5496, dated 
February 27, 1946, amending Regulations 109 and Regulations 112 with 
respect to Excess Profits Net Income if income credit is used. The T.D. 
was published in the Federal Register of March 1, 1946. 

The Bureau has also made public T.D. 5495 relating to computa- 
tion of excess profits tax in respect of war loss recoveries. This T.D. was 
published in the Federal Register of March 1, 1946. 





PERSONALS 


1. C. C. Chairman to be Convention Speaker 


Chairman George M. Barnard of the Interstate Commerce Com- 
mission will be the speaker at the luncheon on October 3, 1946, during 
the Annual Meeting of The American Short Line Railroad Association, 
which is to be held at the Morrison Hotel, Chicago, on October 2 and 2, 
1946. 





C. H. Buford to be Milwaukee Executive 


Mr. C. H. Buford, Vice President of the Association of American 
Railroads, in charge of operations, was elected Executive Vice President 
of the Chicago, Milwaukee, St. Paul and Pacific Railroad at a meeting 
in Chieago on February 13th. 





AAR Vice-President 


Clark Hungerford, General Manager of the Southern Railways’ 
western lines, with headquarters at Cincinnati, has been appointed Vice- 
President of the Association of American Railroads to succeed Charles 
H. Buford, who became Executive Vice-President of the Milwaukee on 
March Ist. 
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RFC Board of Directors Nomination 


The nomination of George E. Allen to be a Director of the R.F.C. 
was confirmed by the Senate on February 18, after the Senate rejected, 
43 to 27, a motion to return the nomination to the Committee. 





STATISTICS 
Annual Report Form A Prescribed 


Division 1 of the I.C.C. entered an order on February 7, 1946, pre- 
scribing Annual Report Form A for use of large and medium steam 
roads and switching and terminal companies, to be filed with the Com- 


mission on or before March 31, of the year following the one to which 
it relates. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 23, 1946 
totaled 723,281 cars. This was a decrease below the corresponding week 
of 1945 of 49,115 cars, or 6.4 per cent, and a decrease below the same 
week in 1944 of 57,703 cars, or 7.4 per cent. 

Loading of revenue freight for the week of February 23, increased 
16,227 ears, or 2.3 per cent above the preceding week. 

Coal loading amounted to 184,186 cars, an increase of 2,346 cars 
above the preceding week, and an increase of 13,832 cars above the 
corresponding week in 1945. 





Railroad Revenues 


Based on advance reports from 88 Class I railroads, whose reve- 
nues represent 80.8 per cent of total operating revenues, the Associa- 
tion of American Railroads has estimated that railroads operating rev- 
enues in January, 1946, decreased 15.3 per cent under the same month 
of 1945. This estimate, it was pointed out, covers only operating reve- 
nues and does not touch upon the trends in operating expenses, taxes, 
or final income results. 

Estimated freight revenues in January 1946, were less than in 


January 1945 by 19.1 per cent, while estimated passenger revenues de- 
ereased 2.1 per cent. 





Filing of Consolidated Statistical Statements 


Division 1 of the I.C.C. has waived for the year ended December 
31, 1945, the requirements of its order of December 18, 1941, relating 
to the filing of consolidated statistical statements by steam railway 
companies which have annual railway operating revenues of $10,000,000 
or more. 





MARCH, 1946 





Railroad Annual Report Supplement 


Division 1 of the I.C.C. has issued an order, dated February 19, 
1946, waiving the requirements of the order of December 18, 1941 with 
respect to Supplement to Annual Report Form A, for the year ended 
December 31, 1945. 





Railroad Equipment 


Class I railroads on February 1, 1946, had 38,090 new freight cars 
on order, the A.A.R. has announced. On the same date last year, they 
had 36,734 on order. 

New freight cars on order February 1, this year, included 13,179 
hopper, including 3,266 covered hoppers, 5,120 gondolas, 718 flat, 13,132 
plain box, 4,221 automobile, 1,620 refrigerator, and 100 miscellaneous 
freight cars. 

They also had 454 locomotives on order February 1, this year, 
compared with 451 on the same day in 1945. The number on order on 
February 1, 1946, included 81 steam, six electric and 367 Diesel loco- 
motives compared with 80 steam, two electric and 369 Diesel one year 
ago. 

Class I railroads put 2,457 freight cars in service in January com- 
pared with 4,468 in the same month last year. Those installed in the 
past month included 968 hopper including 35 covered hopper, 521 gon- 
dolas, two refrigerator, 282 automobile box and 684 plain box freight 
cars. 


They also put 21 new locomotives in service in January, of which 
eleven were steam, and ten were Diesel. New locomotives installed in 
January, 1945, totaled 34, of which there were three steam, and 31 were 
Diesel. 





Freight Traffic—January, 1946 


The volume of freight traffic handled by Class I railroads in Janu- 
ary, 1946, measured in ton-miles of freight, decreased 14 per cent under 
the corresponding month of last year, the Association of American Rail- 
roads has announced. Traffic in January amounted to approximately 
49,000,000,000 ton-miles, according to preliminary estimates based on 
reports just received by the Association from Class I railroads. 

The January freight traffic was 19 per cent less than the same 
month two years ago, but was very nearly double that of 1939. 

The following table summarizes revised statistics for the year 1945, 
and preliminary figures for January, 1946: 

Per cent 

1945 1944 decrease 
11 months actual 634,370,827,000 679,649,843,000 6.7 
December a 46,500,000,000 57,264,554,000 18.8 


Year 680,900,000,000 736,900,000,000 7.6 
1946 1945 
January b 49,000,000,000 56,845,141,000 14.0 


a Revised estimate 
b Preliminary estimate 
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Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I.C.C. has 
released a preliminary summary of steam railway accidents for the year 
1945 compared with the vear 1944, from which the following figures are 
given: 


1945 1944 
Number of Train Accidents 16,921 16,258 
Passengers Killed 134 239 
Passengers Injured 4,727 4,698 
Employees Killed 898 978 
Emplovees Injured 47,261 47,330 











Railway Employees 


Class I steam railroads, excluding switching and terminal compan- 
ies, had 1,392,535 employees at the middle of the month of January 
1946, a decrease of .07 per cent compared with the middle of January 
1945, and a decrease of .35 per cent compared with the middle of De- 
cember 1945. 

Railway employment at the middle of January 1946 was 141.9 of 
the 1935-1939 average. 





WAGES 


Wage-Price Policy 


President Truman made public on February 14th an Executive 
Order providing for the continued stabilization of the national economy 
during the transition from war to peace. Pertinent parts of the Execu- 
tive Order are: 

‘‘Notwithstanding the provisions of Executive Order 9599 of Aug- 
ust 18, 1945, as amended, and of the regulations issued thereunder, the 
Price Administrator shall promptly provide for the adjustment of price 
ceilings in any case in which he finds that an industry is in a position of 
hardship as a consequence of an approved increase in wages or salaries, 
as defined herein. An industry shall be considered to be in hardship 
if, after taking the entire amount of such wage or salary increase into 
consideration the Administrator finds that the industry’s current ceil- 
ing prices will leave it in an overall loss position or in an earnings posi- 
tion requiring adjustment on the basis provided in this section.’ 

‘*The adjustment to be provided shall be such as, in the judgment 
of the Price Administrator, will be sufficient, for the twelve months 
following the adjustment, to enable the industry, unless operating at a 
temporary low volume to earn an average rate of profit equal as nearly 
as may be to the rate of return on net worth earned by the industry in 
the peacetime base period applicable to that industry, and, in the case 
of commodities which are the subject of special statutory requirements, 
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to a rate of return sufficient to satisfy such requirements. Except to the 
extent necessary to reflect the abnormal costs and reduced earnings in- 
cident to temporary operation at low volume, in no case shall the Ad- 
ministrator provide an adjustment insufficient in amount to prevent 
loss operation at the time of adjustment. 

** All arbitration awards, and all recommendations of publicly-ap- 
pointed fact-finding panels, with respect to wage or salary issues shall 
conform with the standards of this order and the regulations and direc- 
tives issued thereunder. No wage or salary increases shall be put into 
effect in accordance with any such awards or recommendations, here- 
after announced, unless and until approved by the appropriate wage 
or salary stabilization agency, or unless such awards or recommenda- 
tions are voluntarily accepted by the parties on the basis stated in the 
first sentence of subsection (c) of this section.’’ 

At the same time, the President reestablished the Office of Eco- 
nomie Stabilization with Chester Bowles as its Director and transferred 
Paul A. Porter, Chairman of the Federal Communications Commission 
to the post of OPA Administrator. Charles E. Denny, Jr., was made 
Acting Chairman of the Federal Communications Commission. 





Neutral Members of Wage Boards Chosen 


The National Mediation Board has announced that Judge Herbert 
B. Rudolph of the Supreme Court of South Dakota, and Judge Ernest 


M. Tipton of the Supreme Court of Missouri have been selected to serve 
as neutral arbitrators on the Arbitration Board created to settle the 
wage demands of the non-operating railroad employees. The Board also 
announced that Judge Richard F. Mitchell, formerly Chief Justice of 
the Supreme Court of Iowa, has been selected as the neutral member of 
the Arbitration Board created to settle the wage dispute between the 
carriers and the BLFE, ORC and SUNA. 





Motor Transportation 


By J. Nrntan Beau, Editor 


Freight Forwarders—Joint Rates 


Congress has passed and the President has signed, a bill legalizing 
joint rates between freight forwarders and motor carriers. The Com- 
mission was given jurisdiction over divisions of rates. For details see 
Transport Topics, February 18 and 25, and Traffic World, February 
23. 


Intervenors Under |. C. C. Rules of Practice 


The McLean Trucking Co., Inc., applicant in Docket MC 31389 
Sub 15, has petitioned the Commission for an interpretation of its rules 
of practice and for instructions to the trial examiner with respect ‘‘to 
admission of parties’’. The railroads intervened and opposed the ap- 
plicant and their intervention was entered as ‘‘Rail Carriers in Official 
and Southern Territories’’ without designating particular carriers or 
stating their interest. By its petition to the Commission, applicant 
seeks to disqualify interventions under general terms and to require 
protesting intervenors to identify themselves individually in order that 
their interest, if any, in the particular proceedings may be determined. 
For details see Traffic World, February 23. 


Allied Van Lines 


By report and order dated February 5, 1946, in Docket MC 15735 
and Sub 1, the full Commission held that Allied Van Lines was not a 
earrier on the ‘‘grandfather’’ clause date and therefore was not en- 
titled to a certificate. The Commission further held that Allied had 
not become a carrier since 1935 and therefore could not receive a certifi- 
eate on a showing of public convenience and necessity. Previously the 
Commission had disapproved a pooling plan which Allied had sub- 
mitted. 

There is still pending before the Commission a merger application, 
Docket MC-F-287. The examiner had recommended approval of the 
merger plan, however the plan was opposed by the Department of Jus- 
tice and numerous carriers. Oral argument was heard by the full 
Commission on February 25. Under the merger plan Allied would 
lease the operating rights of about 350 of its agents and the agents 
would no longer be common carriers in interstate commerce under the 
Motor Carrier Act. The Department of Justice opposed the merger 
on the ground that it would be monopolistic and contended that, re- 
gardless of form, Allied would still be a mere facility for its agents in 
the nature of a return loads bureau and that the agents would in fact 
operate individually as nationwide carriers through the fiction of a 
lease. The issues to be decided by the Commission are whether the 
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plan is inconsistent with the public interest by reason of the monopoly 
charge and whether under the plan of leasing trucks, as proposed, 
Allied’s operations would in fact be those of a carrier. For details see 
Transport Topies, February 18 and March 4, and Traffic World, Febru- 
ary 23. 


Operators—Members of Labor Unions 


The Department of Justice, Antitrust Division, has brought pro- 
ceedings against certain truck owners engaged in the transportation of 
milk. It appears that the truck owners joined a labor union and seek 
the benefit of the exemptions applicable to labor unions under the anti- 
trust laws. Upon joining the labor union the truck operators proceeded 
to fix prices for the transportation of milk. For details see Traffic 
World, February 23. 


Fair Labor Standards Act 


This inexhaustible source of controversy, both legislative and judici- 
al, is up for further consideration by both Congress and the courts. In 
Congress amendments are being proposed which would have the effect of 
making all motor carrier employees subject to the overtime wage pro- 
visions unless the Interstate Commerce Commission has actually pre- 
scribed hours of service; and further, even though the Commission has 
prescribed hours of service the individual employees must devote the 
majority of their time to interstate operations or to duties which affect 
the safety of interstate operations. Several cases are pending before 
the Supreme Court which involve the question as to whether the bare 
power of the I.C.C. to prescribe qualifications and hours of service, with- 
out the exercise of that power, is sufficient to remove the employee 
from the overtime wage provisions of the Fair Labor Standards Act. 

In a recent case the Supreme Court has held that work performed 
by employees of a separately incorporated garage or service establish- 
ment subsidiary to a carrier, are subject to the Fair Labor Standards 
Act and not exempt even though the Interstate Commerce Commission 
has prescribed qualifications and hours of service for similar employees. 
The Court held that the jurisdiction of the Commission to prescribe 
qualifications and hours of service, was limited to employees of carriers 
and did not extend to employees of subsidiary and separately incorpor- 
ated activities. The case was that of Boutell v. Walling. For details 
see Transport Topics, March 4. 


Freight Revenue 


During federal operation by ODT of a number of midwestern 
motor carriers, the Commission was requested to make a survey of traffic 
and revenues for the purpose of determining which traffic was being 
handled at a loss. For the year 1944 less than 20% of the carriers in- 
volved had operating ratios below 95% and more than half of the ear- 
riers had operating ratios exceeding 100%. The study disclosed that 
on an average the operating ratio on intrastate traffic was 102 for 
single-line and 142 for interline. For interstate traffic the operating 
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ratio was 89 for single-line and 106 for interline. The traffic moving 
under class rates appear to be the only traffic that the carriers were 
making any money out of, and even as to that they were taking a heavy 
loss on traffic subject to minimum charges. It is claimed that this is 
the first study of its kind which has ever been made. 

The carriers in the central states area have been permitted to pub- 
lish a tariff increasing their charges about 20¢ per hundred on less. 
truckload shipments. The increases will be subject to reductions for 
certain arbitraries already in effect which will result in a net increase 
of approximately 13¢. The per hundred pound basis for increases was 
allowed because of need for more revenue to cover terminal expenses 
including pick-up and delivery. However, the Commission has instituted 
an investigation in Docket MC-C-518 to deal with the subject. For fur- 
ther details see Traffic World, February 16, and Transport Topics, 
March 4. 


Contract Carriers 


In proceedings to determine the status of Motor Haulage Company, 
Ine., MC 31214, and Bonner Haulage Company, Inc., MC 6387, the 
Commission has determined both carriers to be contract carriers. The 
eases are of particular interest in view of a restriction placed in the 
operating permit which provides that the carriers may not transport 
the traffic of two or more shippers in the same vehicle. 


Carriers Serving Railroads 


In Docket MC 105146, Division 5 has granted Columbia Motor 
Transport Co., a subsidiary of Columbia Terminals, a certificate of 
public convenience and necessity as a motor common carrier of general 
freight limited to points which are stations on the Missouri-Pacifie Rail- 
road. The applicant was engaged in providing substituted motor for 
rail service on less-carload traffic between the rail stations. The service 
will be performed under contract with the railroad and the railroad 
alone will deal with the shippers. Protestants contended that the ap- 
plicant was a mere instrumentality of the carrier or possibly a contract 
earrier. The division concluded that under the circumstances the op- 
erations would be those of a common carrier. 





Section of Finance, BMC, Transferred to ICC Bureau of Finance 


The Interstate Commerce Commission announced on March 6th 
that effective March 10, 1946, the Section of Finance of the Bureau of 
Motor Carriers will be discontinued and the work and personnel of the 
section, other than the work under section 214 of the Motor Carrier Act, 
will be assigned to other appropriate sections of the Bureau of Motor 
Carriers. The work under section 214 will be assigned to the Bureau 
of Finance. Mr. J. Edward Davey* and Mr. Vernon V. Baker, who have 
been serving as Chief and Assistant Chief of the Section of Finance, 
respectively, will be assigned to the Section of Complaints as examiners. 
These changes are being made in the interest of more efficient and eco- 
nomical administration. 





* 4m the issuance of the above order, Mr. Davey resigned his position 
at the I. C. C. 
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Freight Forwarder Regulation 
By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Supreme Court Finds That Foreign Freight Forwarders are Subject 
To Shipping Act 


In an opinion written by Mr. Justice Rutledge, the Supreme Court 
of the United States, on February 25, 1946, held that forwarders en- 
gaged in the business of foreign freight forwarding by water are sub- 
ject to the Shipping Act, and hence under the jurisdiction of the United 
States Maritime Commission. 

The decision was rendered in U.S. vs. American Union Transport, 
Inc., D. C. Andrews & Co., Inc., Atlantic Forwarding Co., Inc., et al., 
(No. 44, Oct. Term, 1945), in which the Supreme Court set aside an 
injunction granted by the U. S. District Court for the Southern District 
of New York in November, 1944, permanently enjoining enforcement 
of an order of the U. S. Maritime Commission requiring foreign freight 
forwarders in the Port of New York to answer a questionnaire concern- 
ing their operations. The lower court had held that the Maritime Com- 
mission had no jurisdiction over the forwarders named since they did 
not come within the definition of the term ‘‘other persons subject to this 
Act’’ set out in paragraph 1 of the Shipping Act (46 U.S.C. par. 801). 

While the decision reaches only freight forwarders engaged in 
foreign operations by water, a number of the forwarders involved in 
the proceeding hold permits under part IV of the Interstate Commerce 
Act as domestic forwarders. The definition of ‘‘interstate commerce”’ 
in part IV of the Act is limited to transportation ‘‘insofar as such trans- 
portation takes place within the United States.’’ (Sec. 402(a) (6) ). 

The definition in paragraph 1 of the Shipping Act which the Su- 
preme Court has held to embrace foreign freight forwarding operations 
reads as follows: 


‘‘The term ‘other person subject to this Act’ means any person not 
included in the term ‘common carrier by water’ carrying on the 
business of forwarding or furnishing wharfage, dock, warehouse, 
or other terminal facilities in connection with a common carrier by 
water.”’ 


The decision turned upon the construction to be given the phrase 
‘“‘in connection with,’’ in the foregoing definition. It was the conten- 
tion of the appellees that the phrase covers only forwarding business 
actually affiliated with a common carrier by water in a corporate sense, 
or pursuant to a continuing contract with such carrier. The Supreme 
Court rejected this contention, holding the terms of the definition to be 
broad and general, and not restricted. The Court said that this con- 
clusion was required not only by the broad literal wording of the defini- 
tion, but also to make effective the scheme of regulation established by 
the statute, and by considerations of policy implicit in that scheme. 
The decision distinguishes between the definition contained in the Ship- 
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ping Act and the definition of a freight forwarder in part IV of the 
Interstate Commerce Act as well as the definition of ‘‘employer’’ con- 
tained in the Railroad Retirement and Unemployment Insurance Acts. 
In connection with the former, the Court points out that the specific 
limitations in the definition in part IV would make that definition 
difficult to apply to a person not performing any part of the ‘‘transpor- 
tation service’’ proper, citing Lehigh Valley R. Co. v. U.S., 243 U.S. 444. 
It is also pointed out that in the Railroad Retirement and Unemploy- 
ment Acts the definition of an employer specifically requires that any 
non-carrier affiliate covered must be such as is carrier-owned or con- 
trolled ‘‘and which operates any equipment or facility or performs any 
service........ in connection with the transportation of passengers or 
property........ ’? The instant proceeding is distinguished from Railroad 
Retirement Board v. Duquesne Warehouse Co. (Nos. 95 and 103, Octo- 
ber Term., 1945) by reason of this specifie requirement in the definition 
of an employer, which is absent in the definition of persons subject to 
the Shipping Act. 

The Court points out that in the performance of their many duties, 
foreign forwarders such as appellees act as agents of the shipper, and 
assume no responsibility for the transportation of the goods. 

According to the Supreme Court, the lower Court misconstrued the 
California and the Oakland cases, 320 U.S. 577. In those eases, the 
Court points out, the Maritime Commission was held to have jurisdic- 
tion over certain state and municipally owned businesses furnishing 
terminal facilities, although in the Oakland case, except as to one pier, 
there was no continuing contractual relationship with a carrier. The 
Court reviews a number of the provisions of the Shipping Act to show 
that the language of the Act was written with a view to its application 
to other persons such as appellees. 

Mr. Justice Frankfurter wrote a dissenting opinion concurred in 
by Justices Black and Douglas, in which he contended that the con- 
struction of the words ‘‘in connection with a common carrier by water”’ 
accepted by the majority means that those words are ‘‘ perfectly super- 
fluous words and are to be deleted.’’ He contended that it is reasonable 
to hold that this phrase means ‘‘those forwarders who are so closely 
tied to the business of the water carrier, by corporate, financial, or 
physical union, as to make regulation of them appropriate in order to 
control effectively the carriers with which they are affiliated.’’ ‘‘Here’’, 


he said, ‘‘the forwarders are closely connected not with the carrier but 
with the shipper.’’ 


Applications to Institute Freight Forwarder Operations 

The Commission has received and docketed two new applications to 
institute operations as a freight forwarder, as follows: 

FF-165. Vincent Romany, d/b/a Seafood Transportation Co., New 
York City, seeking a permit to forward general commodities, more par- 
ticularly fish and all kinds of seafood, from Boston to New York City. 

FF-166. 8. W. Davis and D. C. Taylor, d/b/a Northwest Consolid- 
ators, Seattle, Wash., seeking a permit to forward canned goods and 
used household goods from Washington and Oregon to Eastern points. 








—— 


For 


By 
grante 
of El 
United 
port a 
make 
not iss 
for sa 
eant’s 
in Bal 
eant 
Comm 
Freig 
tionsh 
ments 
filed ° 


MARCH, 1946 





—_—_—— 


Forwarder Operating Authority Granted—Joint Loading and 
Assumption of Responsibility Discussed 


By order dated January 25, 1946, the Commission, Division 4, has 
eranted a permit to R. B. Tatman, d/b/a Rogers Package Car Company, 
of El Paso, Tex., authorizing operations from points in Northeastern 
United States to New Mexico and certain Counties in Texas. The re- 
port accompanying the order contains a directive to the applicant to 
make certain changes in operations. It is stated that applicant does 
not issue any bill of lading, although he assumes complete responsibility 
for safe carriage of the goods. In this respect, states the report, appli- 
eant’s practices do not conform with the Commission’s requirements 
in Bills of Lading of Freight Forwarders, 259 1.C.C. 277, and appli- 
cant is directed to conform to the regulations there prescribed. The 
Commission again reviews its findings in a prior proceeding (Kelly 
Freight Forwarder Application, 260 I. C. C. 315) with respect to rela- 
tionships between forwarders, and states that, while applicant’s arrange- 
ments with other freight forwarders are not of record, they should be 
fled with the Commission as required by the Commission’s regulations. 


Rights Granted to Small Package Forwarder 


B. Tarkington Dowden, operating as Package Fast Freight, of 
Los Angeles, has been granted a permit by order of the Commission, 
Division 4, dated January 4, 1946, in Docket No. FF-155, authorizing 


operations from certain California points to all points in the United 
States except California. It is revealed by the report that applicant 
does not predicate his charges on any classification, but bases them 
solely on the number of packages handled and their weight, and his 
tariffs name rates by zones rather than by points. The packages are 
forwarded from the Los Angeles area in ecarload lots to designated 
break-bulk points where agents are employed to arrange for the distri- 
bution of the goods. At most points, it is stated, applicant employs 
the Railway Express Agency to act as his agent at break-bulk points. 


Unlawful Operations Held No Bar to Granting of a Permit 


By order dated January 18, 1946, in Docket FF-157, Fish For- 
warding Co., Ine., has been granted a permit authorizing operations as 
a freight forwarder of fish and sea food products from Boston to New 
York. According to the report, the application to continue operations 
was not filed until after the expiration of the period of 180 days speci- 
fied in Part IV of the Act. The Division concludes, however, that while 
“the freight forwarder operations performed since the expiration of 
that period have been unauthorized,’’ nevertheless ‘‘such unlawful op- 
erations do not necessarily constitute a bar to the issuance of a permit.’’ 
Since applicant was found to be ‘‘ready, able, and willing’’ properly 
to perform the service proposed, and its specialized service ‘‘has been 
and is beneficial to persons engaged in the fishing industry,’’ Division 
4 concludes that the service is consistent with the public interest and 
the national transportation policy. 








Water Transportation 


By R. GRANVILLE Curry, Editor 











Proceeding With Respect to Filing of Water Carrier 
Contracts Discontinued 


Division 1 of the Interstate Commerce Commission has discontinued 
the proceeding known as Ex Parte 161, Filing of Contract Carriers by 
Water. In taking this action the Commission stated that at this time 
there appeared to be no need to require such contract carriers to file 
with the Commission copies of their contracts, charters, or agreements 
with shippers for the transportation of property, or other services inci- 
dental thereto, subject to Part III of the Interstate Commerce Act. 

































Parkhurst Nomination as Maritime Commission 
Member Confirmed 





The Senate has confirmed the nomination of Mr. Richard Park- 
hurst of Boston, Mass., to be a member of the Maritime Commission. 










Lakefront Dock and Railroad Terminal Co. Construction 


The Lakefront Dock and Railroad Terminal Company has been 
authorized by Division 4 of the I.C.C. to construct a line of railroad 
and incidental terminal facilities at Toledo, Ohio. Acquisition of con- 
trol of the company by the New York Central and the Baltimore and 
Ohio was also approved, and the issuance of $10,000 of capital stock by 
the company was authorized. 






















1. C. C. DECISIONS 


Purchase by Knappton Towboat Company of Water Carrier Prop- 
erties of Willamette River Towing Company Approved— 
Transfer of Certificate Authorized 


Division 4 of the Commission in Finance Docket No. 15133, Knapp- 
ton Towboat Company Purchase, decided February 1, 1946, authorized 
Knappton Towboat Company, a Washington corporation, to purchase 
the water carrier properties and operating rights of the Willamette 
River Towing Company. Transfer of the water-carrier certificate of 
the vendor to the vendee was approved. 
































Purchase of Water Carrier Property and Operating Rights of Shepard 
Towing Company Approved 


In Finance Docket 15021, Albert Bernert Et Al. Purchase, decided 
February 12, 1946, Division 4 of the Commission authorized purchase 
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by Albert Bernert, Philip Tuor, Gale Merwin, and James McKinley, 
eo-partners doing business as the Shepard Towing Co., of the water- 
carrier property and operating rights of Lillian E. Shepard, doing 
business as the Shepard Towing Co. Transfer of vendor’s certificate 
was especially authorized. 





Late “Grandfather” Clause Application Denied—Evidence Not Suf- 
ficient to Show Services Required by Public Convenience and 
Necessity or to be Consistent With Public Interest 


In No. W-852, Crain Bros., Inc., Common Carrier Application, de- 
eided February 5, 1946, Division 4 denied the application of applicant 
for authority to operate as a common carrier by water between points 
on the Ohio, Kanawha, and Monongahela rivers. The Commission 
found that the application was not filed within 120 days from the ef- 
fective date of Section 309 of the Act and that applicant was not, there- 
fore, entitled to claim ‘‘grandfather’’ rights but was required to prove 
public convenience and necessity or public interest. In concluding that 
the evidence submitted did not justify the granting of the application 
the Commission pointed out, among other things, that since 1941 ap- 
plicant’s services ‘‘consisted solely of the performance of towage for 
carriers subject to Part III of the Act,’’ such towage being exempt 
under Section 303(f) (2). 





Transfer to Blaske Lines, Inc., of Certificate Approved 


Division 4 in Finanee Docket 15195, Blaske Lines Certificate Trans- 
fer, decided March 1, 1946, authorized transfer of the water carrier 
certificate held by Hugh C. Blaske and Floyd H. Blaske, copartners 
doing business as the Blaske Lines, to Blaske Lines, Inc., a corporation 
organized by the partners to take over their business. The report 
apparently holds without discussion that no authority is required under 
section 5(2) of the Act. 





Transfer to Olympic Steamship Company, Inc., of 
Certificate Authorized 


Division 4 in Finance Docket 15118, J. C. Strittmatter Certificate 
Transfer, decided March 1, 1946, authorized transfer to Olympic Steam- 
ship Company, Ine., doing business as Consolidated-Olympic Line, of 
a certificate issued to J. C. Strittmatter and Olympic Steamship Co., 
Inc. The Commission pointed out that the parties have been operating 
as general agents for the War Shipping Administration and shortly 
after beginning such operation sought to simplify the arrangement so 
that the transferee alone could perform the service. The Commission 
said, ‘‘The transferor accordingly became executive vice president of 
the transferee, made a substantial investment in that corporation, and 
the transferee has continued to operate vessels for the account of the 
Government and its agencies.’’ 













CODE OF ETHICS FOR PRACTITIONERS* 
before the 
INTERSTATE COMMERCE COMMISSION 


PREAMBLE 


No rules of conduct can be framed which will particularize all the 
duties of the practitioner in the varying phases of litigation or in his 
relations to clients, adversaries, other practitioners, the Commission and 
the public. The following canons of ethics are adopted as a general 


guide for those admitted to practice before the Interstate Commerce 
Commission. 


It will be remembered that the practitioners before the Commission 
include (a) lawyers, who have been regularly admitted to practice law, 
and (b) others having traffic or other technical experience qualifying 
them to aid the Commission in administration of the Interstate Com- 
merce Act and related Acts of Congress. The former are bound by a 
broad code of ethics and unwritten rules of professional conduct which 
apply to every activity of a lawyer; for the latter, no code of ethics has 
been written heretofore. The following canons do not release the lawyer 
from any of the duties or principles of professional conduct by whieh 
lawyers are bound. They apply alike to all practitioners before the 
Commission and the setting forth therein of particular duties or prin- 
ciples of conduct should not be construed as a denial of the existence of 
others equally imperative although not specifically mentioned. The 
word ‘‘Commission’’ as used herein includes Divisions of the Commis- 
sion, and the representatives of the Commission, whether members, ex- 
aminers, or other employees connected with the matter in hand. 





* Because of the changes found necessary in the language of the various Canons 
of Ethics by the addition of Canon No. 43, we felt it desirable to include the 
entire Code of Ethics in our Journal for the information of our members. 


—554— 





Tk 
practic 
form, 
titione 
the bi 
before 









MARCH, 1946 








CANONS OF ETHICS. 


1. STANDARDS OF ETHICAL Conpuct IN Courts oF UniTep STATES 
TO BE OBSERVED 


These canons are in furtherance of the purpose of the Commission’s rules of 
practice which enjoin upon all persons appearing in proceedings before it to con- 
form, as nearly as may be, to the standards of ethical conduct required of prac- 
titioners before the courts of the United States; and such standards are taken as 
the basis for these specifications, modified in so far as the nature of the practice 
before the Commission requires. 


2. Tue Duty oF THE PRACTITIONER TO AND His ATTITUDE TOWARDS 
THE ComMMISSION 


It is the duty of the practitioner to maintain towards the Commission a re- 
spectful attitude, not for the sake of the temporary incumbent of the office, but 
for the maintenance of the importance of the functions he administers. In many 
respects the Commission functions as a Court, and practitioners should regard them- 
selves as officers of that Court and strive to uphold its honor and dignity. The 
Commission, not being wholly free to defend itself is peculiarly entitled to receive 
the support of the practitioner against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a member or employee of the Com- 
mission it is the right and duty of the practitioner to submit his grievances to the 
proper authorities. In such cases, but not otherwise, such charges should be en- 
couraged and the person making them should be protected. 


3. PUNCTUALITY AND EXPEDITION 


It is the duty of the practitioner not only to his client, but also to the Com- 
mission and to the public, to be punctual in attendance, and to be concise and direct 
in the trial and disposition of causes. 


4. ATTEMPTS TO ExerT POoLiTICAL INFLUENCE ON THE COMMISSION 


It is unethical for a practitioner to attempt to sway the judgment of the Com- 
mission by propaganda, or by enlisting the influence or intercession of members of 
the Congress or other public officers, or by threats of political or personal reprisal. 


5. ATTEMPTs TO EXERT PERSONAL INFLUENCE ON THE COMMISSION 


Marked attention and unusual hospitality on the part of a practitioner to a 
Commissioner, examiner, or other representative of the Commission, uncalled for 
and unwarranted by the personal relations of the parties, subject both to miscon- 
struction of motive and should be avoided. A self-respecting independence in the 
discharge of duty, without denial or diminution of the courtesy and respect due 
the official station is the only proper foundation for cordial personal and official 
relations between Commission and practitioners. 
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6. THE SELECTION OF COMMISSIONERS 


The nomination of Commissioners is a duty of the President, and confirmation, 
of the Senate. It is the duty of the practitioners in so far as they attempt to advise 
the appointing or confirming officers, to endeavor to prevent any consideration from 
outweighing fitness in the selection. 


7. THe Practitioner’s Duty tn its Last ANALYSIS 


No client, corporate or individual, however powerful, no cause, civil or political 
however important, is entitled to receive, and no practitioner should render, any 
service or advice involving disloyalty to the law or disrespect of its official ministers, 
or corruption of any person or persons exercising a public office or employment or 
private trust, or deception or betrayal of the public. In rendering any such im- 
propor service or advice the practitioner invites and merits stern and just condem- 
nation. Correspondingly, he advances the honor of his calling and the best interests 
of his client when he renders service or gives advice tending to impress upon the 
client and his undertaking exact compliance with the strictest principles of moral 
law. He must also observe and advise his client to observe the statute law, although 
until a statute shall have been construed and interpreted by competent adjudica- 
tion, he is free and is entitled to advise as to its validity and as to what he con- 
scientiously believes to be its just meaning and extent. But above all he will find 
his highest honor in a deserved reputation for fidelity to private trust and to public 
duty, as an honest man and as a patriotic and loyal citizen. 


8. PrivATE COMMUNICATIONS WITH THE COMMISSION 


In the disposition of contested proceedings brought under the Interstate Com- 
merce Act the Commission exercises quasi-legislative powers, but it is nevertheless 
acting in a quasi-judicial capacity. It is required to administer the Act and to 
consider at all times the public interest beyond the mere interest of the particular 
litigants before it. To the extent that it acts in a quasi-judicial capacity, it is grossly 
improper for litigants, directly or through any counsel or representative, to com- 
municate privately with a commissioner, examiner or other representative of the 
Commission about a pending cause, or to argue privately the merits thereof in the 
absence of their adversaries or without notice to them. Practitioners at all times 
should scrupulously refrain in their communications to and discussions with the 
Commission and its staff from going beyond ex parte representations that are 
clearly proper in view of the administrative work of the Commission. 


9. ADVERSE INFLUENCES AND CONFLICTING INTERESTS 


It is the duty of a practitioner at the time of retainer to disclose to the client 
all the circumstances of his relations to the parties, and any interest in or connec- 
tion with the controversy, which might influence the client in the selection of the 
person to represent or assist him. 

It is unethical to represent conflicting interests, except by express consent of al 
concerned given after a full disclosure of the facts. Within the meaning of this 
canon a practitioner represents conflicting interests when, in behalf of one client 
it is his duty to contend for that which duty to another client requires him to oppose. 
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The obligation to represent the client with undivided fidelity and not to divulge 
his secrets or confidences forbids also the subsequent acceptance of retainers or em- 
poyment from others in matters adversely affecting any interest of the client with 
respect to which confidence has been reposed. 


10. Joint AssociATION OF PRACTITIONERS AND CONFLICTS OF OPINION 


A client’s proffer of the assistance of additional practitioner should not be 
regarded as evidence of want of confidence, but the matter should be left to the 
determination of the client. A practitioner should decline association as colleague 
if it is objectionable to the practitioner first retained, but if the client should re- 
lieve the practitioner first retained, another may come into the case. 

When practitioners jointly associated in a cause cannot agree as to any matter 
vital to the interest of the client, the conflict of opinion should be frankly stated to 
him for his final determination. His decision should be accepted by them unless 
the nature of the difference makes it impracticable for the practitioner whose judg- 
ment has been overruled to cooperate effectivly. In this vent it is his duty to 
ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the business of 
auother practitioner are unworthy of those who should be brethren, but, neverthe- 
iS, it is the right of any practitioner, without fear or favor, to give proper advice 
w those seeking relief against an unfaithful or neglectful practitioner, generally 
ater communication with the practitioner of whom the complaint is made. 


11. WiTHDRAWAL FROM EMPLOYMENT 


The right of a practitioner to withdraw from employment, once assumed, arises 
ouly from good cause. Even the desire or consent of the client is not always suf- 
hcient. The practitioner representing him should not throw up the unfinished task 
to the detriment of his client except for reasons of honor or self-respect. If the 
client insists upon an unjust or immoral course in the conduct of his case, or if he 
persists over the practitioner’s remonstrance in presenting frivolous defenses, or if 
he deliberately disregards an agreement or obligation as to fees or expenses, the 
practitioner may be warranted in withdrawing on due notice to the client, allowing 
him time to employ another. So also when a practitioner discoveres that his client 
has no case and the client is determined to continue it; or even if he finds himslf 
incapable of conducting the case effectively. Sundry other instances may arise in 
which withdrawal is to be justified. Upon withdrawing from a case after a retainer 
has been paid, he should refund such part of the retainer as has not been clearly 
earned. 


12. Apvisinc Upon THE Merits OF A CLIENT’s CAUSE 


A practitioner should endeavor to obtain full knowledge of his client’s cause 
before advising thereon, and he is bound to give a candid opinion of the merits 
and probable result of pending or contemplated litigation. He should beware of 
bold and confident assurances to clients, especially where employment may depend 
upon such assurance. Whenever the controversy will admit of fair adjustment, the 
client should be advised to avoid or to end the litigation. 
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13. NEGOTIATIONS WITH OpposiNG PARTY 


A practitioner should not in any way communicate upon the subject of con- 
troversy with a party represented by another practitioner except upon express 
agreement with the practitioner representing such party; much less should he under- 
take to negotiate or compromise the matter with him, but should deal only with 
the practitioner who represents the other party. It is incumbent upon the prac- 
titioner most particularly to avoid everything that may tend to mislead a party 
not represented by a practitioner, and he should not undertake to advise him as 
to the law. 


14. Fixinc THE AMOUNT OF THE FEE 


In fixing fees, practitioners should avoid charges which overestimate their ad- 
vice and services, as well as those which undervalue them. A client’s ability to pay 
cannot justify a charge in excess of the value of the service, although his poverty 
may require a less charge, or even none at all. 


15. COMPENSATION, COMMISSION AND REBATES 


A practitioner should accept no compensation, commissions, rebates, or other 
advantages from parties to the proceeding other than his client without the knowl- 
edge and consent of his client after full disclosure. 


16. CONTINGENT FEES 


Contingent fees should be such only as are sanctioned by law. In no case, ex- 
cept a charity case, should they be entirely contingent upon success. 


17. Division oF FEES 


No division of fees for services is proper, except with a member of the bar or 
with another practitioner, based upon a division of service or responsibility. It is 
unethical for a practitioner to retain laymen to solicit his employment in pending 
or prospective cases, and reward them by a division of fees, and such a practice 
cannot be too severely condemned. 


18. Sutnc CLIENTs FoR FEEs 


Controversies with clients concerning compensation are to be avoided in so far 
as compatible with self-respect and with the right to receive reasonable recompense 
for services; and lawsuits against clients should be resorted to only to prevent 
injustice, imposition or fraud. 


19. Acguirinc INTEREST IN LITIGATION 


The practitioner shall not purchase or otherwise acquire any pecuniary interest 
in the subject matter of the litigation which he is conducting. 
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20. ExPENSEs 


A practitioner may not properly agree with a client that the practitioner shall 
pay or bear the expenses of litigation. He may in good faith advance expenses as a 
matter of convenience but subject to reimbursement by the client. 


21. WITNESSES 


A practitioner shall not undertake that the compensation of a witness shall be 
contingent upon the success of the cause in which he is called. If the ascertain- 
ment of truth requires that a practitioner should seek information from one con- 
nected with or reputed to be biased in favor of an adverse party, he is not thereby 
deterred from seeking to ascertain the truth from such person in the interest of 
his client. 


22. DEALING WITH TRUST PROPERTY 


Money of the client or other trust property coming into the possession of the 
practitioner should be reported promptly, and, except with the client’s knowledge 
and consent, should not be commingled with the practitioner’s private property or 
be used by him. 


23. How Far A PRAcTITIONER May Go 1n SupporTING A CLIENT’s CAUSE 


Nothing will operate more certainly to create or foster popular prejudice 
against practitioners as a class, and deprive them of that full measure of public 
esteem and confidence which belongs to the proper discharge of their duties than 
does the false claim, often set up by the unscrupulous in defense of questionable 
transactions, that it is the duty of the practitioner to do whatever may enable him 
to succeed in winning his client’s cause. 

The practitioner owes “entire devotion to the interest of the client, warm zeal 
in the maintenance and defense of his rights, and the exertion of his utmost learn- 
ing and ability,” to the end that nothing be taken or be withheld from him, save 
by the rules of law, legally applied. No fear of the disfavor of the Commission or 
public unpopularity should restrain him from full discharge of his duty. The client 
is entitled to the benefit of any and every remedy and defense that is authorized by 
the law of the land, and he may expect his counsel to assert every such remedy or 
defense. But it is to be steadfastly borne in mind that this great trust is to be 
performed within and not without the bounds of the law. Admission to the privi- 
lege of appearing before the Commission as representing another does not permit, 
much less does it demand of him for any client, violation of law or any manner of 
fraud or chicane. He must obey his own conscience and not that of his client. 


24. RESTRAINING CLIENTS FROM I MPROPRIETIES 


A practitioner should use his best efforts to restrain and to prevent his clients 
from doing those things which he himself ought not to do, particularly with refer- 
ence to their conduct towards the Commission, other practitioners, witnesses and 
suitors. If a client persists in such wrong-doing the practitioner should terminate 
their relations. 
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25. ILL-FEELING AND PERSONALITIES BETWEEN ADVOCATES 


Clients, not their representatives, are the litigants. Whatever may be the ill- 
feeling existing between clients, it should not be allowed to influence practitioners 
in their conduct and demeanor toward each other or towards suitors in the case. 
All personalities between practitioners should be scrupulously avoided. In the trial 
of a cause it is indecent to allude to the personal history or the personal peculiari- 
ties and idiosyncracies of practitioners on the other side. Personal colloquies be- 
tween practitioners which cause delay and promote unseemly wrangling should also 
be carefully avoided. Their statements should be addressed to the Commission. 


26. TREATMENT OF WITNESSES AND LITIGANTS 


A practitioner should always treat adverse witnesses and suitors with fairness 
and due consideration, and he should never minister to the malevolence or prejudice 
of a client in the trial or conduct of a cause. The client cannot be made the keeper 
of the practitioner’s conscience in such matters. He has no right to demand that 
the practitioner representing him shall abuse the opposing party or indulge in of- 
fensive personalities. Improper speech is not excusable on the ground that it is 
what the client would say if speaking in his own behalf. 


27. (None) 


28. Discussion OF PENDING LITIGATION IN PusBLic PREss 


Attempts to influence the action and attitude of the members and examiners 
of the Commission through propaganda, or through colored or distorted articles, 
in the public press, are more apt to react against than in favor of the parties re- 
sorting to such measures. On the other hand, it is not against the public interest 
or unfair to the Commission that the facts of pending litigation shall be made known 
to the public through the press in a fair and unbiased manner and in dispassionate 
terms. Practitioners should themselves avoid, and should counsel their clients 
against, giving to the public press any press notices or statements of a nature in- 
tended to inflame the public mind, to stir up possible hostility toward the Com- 
mission, or to influence the Commission’s course and judgment as to pending or 
anticipated litigation. When the circumstances of a particular case appear to justify 
a statement to the public through the press, it is unethical to make it anonymously. 


29. CANDOR AND FAIRNESS 


The conduct of practitioners before the Commission and with other practi- 
tioners should be characterized by candor and fairness. The non-technical character 
and liberality of the Commission’s practice call for scrupulous observance of the 
principles of fair dealing and just consideration for the rights of others. 

It is not candid or fair for a practitioner knowingly to misstate or misquote 
the contents of a paper, the testimony of a witness, the language or the argument 
of an opposing practitioner, or the language or effect of a decision or a text book; 
or, with knowledge of its invalidity to cite as authority a decision which has been 
overruled or otherwise impaired as a precedent or a statute which has been repealed; 
or in argument to assert as a fact that which has not been proved, or to mislead 
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his opponent by concealing or withholding positions in his opening argument upon 
which his side then intends to rely. 

It is dishonorable to deal other than candidly with the facts in taking the state- 
ments of witnesses, in drawing affidavits and other documents, and in the presen- 
tation of causes. 

A practitioner should not offer evidence, which he knows the Commission 
should reject, in order to get the same before the Commission by argument for its 
admissibility, or arguments upon any point not properly calling for determination. 
He should not introduce into an argument remarks or statements intended to in- 
fluence the by-standers. 

These and all kindred practices are unethical and unworthy of a practitioner. 


30. RiGHT OF PRACTITIONER TO CONTROL THE INCIDENTS OF THE TRIAL 


As to incidental matters pending the trial, not affecting the merits of the 
cause or working substantial prejudice to the rights of the client, such as forcing 
the opposing practitioner to trial when he is under affliction or bereavement, forc- 
ing the trial on a particular day to the injury of the opposing practitioner when 
no harm will result from trial at a different time, agreeing to extensions of time 
and the like, the practitioner and not the client, must be allowed to judge. In such 
matters no client has a right to demand that his practitioner shall be illiberal or 
do anything therein repugnant to the practitioner’s sense of honor and propriety. 


31. TAKING TECHNICAL ADVANTAGE OF OpPOSING PRACTITIONER; AGREEMENTS WITH HiM 


A practitioner should not ignore known customs or practice of the Commis- 
sion, even when the law permits, without giving timely notice to the opposing 
practitioner. In so far as possible, important agreements affecting the rights of 
clients should be reduced to writing; but it is dishonorable to avoid performance 
of an agreement fairly made because it is not reduced to writing. 


32. Apvertis!nc, Direct oF INDIRECT 


The most worthy and effective advertisement possible is the establishment of a 
well-merited reputation for capacity and fidelity to trust. This cannot be forced, 
but must be the outcome of character and conduct. The publication of circulation 
of ordinary simple business cards, being a matter of personal tase or local custom, 
and sometimes of convenience, is not improper. But solicitation of employment by 
circulars or advertisements, or by personal communications or interviews, not war- 
ranted by personal relations, is unethical. It is equally unethical to procure busi- 
ness by indirection through touters of any kind. Indirect advertisement for em- 
ployment by furnishing or inspiring newspaper comments concerning causes in which 
the practitioner has been or is engaged, or concerning the manner of their conduct, 
the magnitude of the interests involved, the importance of the practitioner’s posi- 
tions, and all other like self-laudation, lower the tone of the calling and are intol- 
erable. 
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33. PROFESSIONAL CARD 


The simple professional card mentioned in Canon 32 may with propriety con- 
tain only a statement of the practitioner's name (and those of his associates), 
occupation, address, telephone number, and special branch or branches of practice, 
Such cards may be inserted in reputable lists and may give authorized references, 
or name clients with their permission. 


34. Stirrinc up LiticaTion, DirecTLy or THROUGH AGENTS 


It is unethical for a practitioner to volunteer advice that a proceeding be 
brought before the Commission, except in rare cases where ties of blood, relation- 
ship or trust make it his duty to do so. Stirring up strife and litigation is not only 
unethical but it is indictable at common law. It is disreputable for a practitioner 
to hunt up defects or other causes of action and disclose them in order to be em- 
ployed to bring complaint, or to breed litigation by seeking out those having claims 
for damages or any other grounds of action in order to secure them as clients, or to 
employ agents or runners for like purposes, or to pay or reward, directly or in- 
directly, those who bring or influence the bringing of such cases to his office to 
seek his services. No complaint should be brought before the Commission by a 
practitioner except with the distinct knowledge and specific consent of the client 
in the particular case. A duty to the public and to the Association devolves upon 
every member having knowledge of such practices upon the part of any practi- 
tioner, immediately to inform thereof to the end that the offender may be disciplined 
or disbarred. 


35. JUSTIFIABLE AND UNJUSTIFIABLE LITIGATION 


The practitioner must decline to conduct a cause or to make a defense when 
convinced that it is intended merely to harass or to injure the opposing party, 
or to work oppression or wrong. But otherwise it is his right, and having accepted 
retainer, it becomes his duty, to insist upon the judgment of the Commission as to 
the merits of his client’s claim. His appearance should be deemed equivalent to an 
assertion upon his honor that in his opinion his client’s case is one proper for de 
termination. 


36. RESPONSIBILITY FOR LITIGATION 


No practitioner is obliged to act either as adviser or advocate for every person 
who may seek to become his client. He has the right to decline employment. Every 
practitioner upon his own responsibility must decide what employment he will ac- 
cept, what causes he will bring before the Commission for complainants, or contest 
for defendants or respondents. The responsibility for advising as to questionable 
transactions, for bringing questionable proceedings, for urging questionable defenses, 
is his alone. He cannot escape it by urging as excuses that he is only following his 
client’s instructions, or that he is under a stated retainer or in the regular employ- 
ment of his client. 
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37. DiscoveRY OF IMPOSITION AND DECEPTION 


When a practitioner discovers that some fraud or deception has been practiced, 
which has unjustly imposed upon the Commission or a party, he should endeavor to 
rectify it; first by advising his client to forego any advantage thus unjustly gained 
and, if his client refuses, by promptly informing the injured person or his counsel 
(practitioner), so that appropriate steps may be taken. 


38. UPHOLDING THE HONoR OF THE CALLING 


Practitioners should expose without fear or favor before the proper tribunals 
corrupt or dishonest conduct and should accept without hesitation employment 
against a practitioner who has wronged his client. The practitioner upon the trial 
of a cause in which perjury has been committed owes it to the Commission and 
to the public to bring the matter to the knowledge of the prosecuting authorities. 
The practitioner should aid in guarding the bar of the Commission against ad- 
mission thereto of candidates unfit or unqualified because deficient in either moral 
character or education. A practitioner should propose no person for admission to 
practice before the Commission unless from personal knowledge or upon reasonable 
inquiry he sincerely believes and is able to vouch that such person possesses the 
qualifications prescribed in the Commission’s rules of practice. He should strive at 
all times to uphold the honor and maintain the dignity of his calling and to im- 
prove not only the law but the administration of justice. 


39. INTERMEDIARIES 


The services of a practitioner should not be controlled or exploited by any lay 
agency, personal or corporate, which intervenes between client and practitioner. 
His responsibility and qualifications are individual. He should avoid all relations 
which direct the performance of his duties in the interest of such intermediaries. 
His relation to the client should be personal, and the responsibility should be direct 
to the client. 

He may accept employment from any organization, such as an association, club 
or trade organization, authorized by law to be a party to proceedings before the 
Commission, to render services in such proceedings in any matter in. which the 
organization, as an entity, is interested. This employment should only include the 
tendering of such services to the members of the organization in respect to their 
individual affairs as are consistent with the free and untrammeled performance of 
his duties to the Commission. 

Nothing in this canon shall be construed as conflicting with canon 17. 


40. RETIREMENT FROM PuBLic EMPLOYMENT 


A practitioner, having once held public office or having been in the public em- 
ploy, should not after his retirement, accept employment as an advocate or adviser 
in the same proceeding or as to the same, or substantially the same, facts as were 
involved in any specific question which he investigated or passed upon ‘in a judi- 
cial or quasi-judicial capacity while in such office or employ, whether the same or 
different parties are concerned. 
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41. ConFIDENCES OF A CLIENT 


The duty to preserve his client’s confidences in the course of his employment 
outlasts the practitioner’s employment, and extends as well to his employees. None 
of them should accept employment which involves the disclosure or use of these 
confidences, either for the private advantage of the practitioner or his employees 
or to the disadvantage of the client, without knowledge and consent of the client 
even though there are other available sources of such information. A practitioner 
should not continue employment when he discovers that this obligation prevents 
the performance of his full duty to his former or to his new client. 

If a practitioner is falsely accused by his client, he is not precluded from dis- 
closing the truth in respect to the false accusation. The announced intention of a 
client to commit a crime is not included within the confidences which a practitioner 
is bound to respect. He may properly make such disclosures as to prevent the act 
or protect those against whom it is threatened. 


42. PARTNERSHIPS—NAMES 


Partnerships among practitioners for the practice of their calling are very com- 
mon and are not to be condemned. The rules of the Commission provide that 
corporations or firms will not be recognized. Practitioners before the Commission 
should therefore appear individually and not as members of partnerships. In the 
formation of partnerships care should be taken not to violate any law locally ap- 
plicable; care should also be taken to avoid any misleading name or represen- 
tation which would create a false impression as to the position or privileges of 
a member not locally admitted, or who is not duly authorized to practice, and 
as such amenable to discipline. No person should be held out as a practitioner or 
member who is not so admitted. No practitioner who is not admitted to practice 
in the courts should be held out in a way which will give the impression that he 
is so admitted. No false or assumed or trade name should be used to disguise the 
practitioner or his partnership. The continued use of the name of a deceased or 
former partner is or may be permissible by local custom, but care should be taken 
that no imposition or deception is practiced through this use. If a member of the 
firm becomes a Commissioner, or an Examiner or other employee of the Commission 
his name should not be retained in the firm name, as such retention may give color 
to the impression that an improper relation or influence is continued or possessed 
by the firm. 

This canon does not inhibit the association of a practitioner with a mercantile, 
manufacturing, or other commercial institution, in the capacity of its representative 
or adviser. 


43. TITLes 


No member of the Association not admitted to the bar shall use the title 
“Attorney” or “Counsel” but should use the title “Traffic Manager,” “Practitioner 
before the Interstate Commerce Commission,” “Registered Practitioner,” or other 
appropriate title or designation. 
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RULES CONCERNING THE METHOD AND PROCEDURE TO BE USED BY THE 
COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES IN EXPRESSING 
OPINIONS, IN MAKING INVESTIGATIONS, IN THE HEARING OF COM- 
PLAINTS AND TAKING OF TESTIMONY.* 


PART I. 


INFORMAL OPINIONS CONCERNING PROPER PROFESSIONAL CONDUCT 


1. Members of the Association desiring to consult the Committee concerning 
proper professional conduct should submit to the Committee concise statements in 
writing setting forth: (1) The pertinent facts; (2) the question submitted; (3) the 
considerations pro and con which prompt the consultation; and (4) the names and 
addresses of the members submitting the statement. Such statements should be 
addressed to the Chairman of the Committee and, where practicable, should be 
accompanied by 35 copies thereof for distribution to the other members of the 
Committee, and for transmission, if occasion arises, to the Executive Committee. 
The Chairman may request that such statements be clarified, corrected or amplified 
in the respects indicated by him and, if deemed necessary by him for adequate pre- 
sentation of the questions submitted, may call for amended statements in writing 
presenting clearly and concisely all that the Committee is asked to consider in ex- 
pressing its opinion. Such amended statements, if called for, will replace the original 
statements and all intervening correspondence should be accompanied by 35 copies 
for the purposes indicated above, and will be used as the basis for any informal 
opinion expressed. Such informal opinion shall be expressed only (a) at a meeting 
of the Committee upon approval thereof by at least a majority of the Committee, 
or (b) without a meeting, upon the approval thereof in writing by a majority of 
the Committee after due notice of the matter to be decided shall have been sent 
to all its members. Provided that, if the Chairman is so requested in any case by 
a majority of the Committee, the informal opinion therein shall in that event be 
considered and expressed cnly at a meeting of the Committee. 

2. Opinions of the Committee shall be in writing. No names or other means 
of identifying the persons involved will be stated in the opinions, appropriate sym- 
bols being used to designate the various parties concerned. Two copies of each 
opinion shall be filed with the Executive Committee, which shall transmit one 
copy to the Executive Secretary for publication in such manner and form as the 
Executive Committee may direct. 

3. If, in the course of an investigation of a specific complaint of misconduct, 
it seems to the Committee that it will be in the interest of maintaining the stand- 
ards of practice before the Interstate Commerce Commission to render at once an 
informal opinion regarding some point of conduct regarding which there seems to 
be a divergence of thought among the practitioners before the Commission, rather 
than to await completion of the investigation and action by the Association, this 
will be done. Such informal opinion shall be given only after consideration at a 
meeting of the Committee and approval by at least a majority of the Committee, 
and shall conform to the requirements of Rule 2. 





* Adopted by the Committee on Professional Ethics and Grievances and approved 
by the Evecutive Committee. 
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PART Il. 


CHARGES OR COMPLAINTS AS TO PROFESSIONAL CONDUCT, INVESTIGATIONS, HEARINGS, 
AND TAKING OF TESTIMONY 


1. The Committee, in the exercise of any of its powers, may consider all in- 
formation as to professional misconduct of any member of the Association, or of 
any practitioner before the Commission, which comes to its attention, irrespective 
of the source of the information or the form in which it is received, and it will not 
disclose the source of such information, except to the Executive Committee, unless 
it have the permission of the informant so to do. 

2. Upon receipt of such information, the matter will receive preliminary in- 
vestigation to determine whether there is sufficient evidence of misconduct to justify 
further consideration. Such investigation may be ex parte or the Chairman may, 
in his discretion, inform the alleged offending practitioner thereof and request him 
to answer, within a reasonable time to be fixed by the Chairman, any interrogatories 
which the Chairman may deem pertinent to the investigation, the answers to which 
would not violate the confidences of a client. The interrogated practitioner may 
file objections to any such interrogatories, which objections shall be presented to 
and considered by the Committee at its next meeting. 

3. If the practitioner admits or does not controvert the charges made against 
him, and waives an oral appearance before the Committe, the Committee shall 
consider the matter and make its recommendations, as provided in Rule 12. 

4. If the Chairman concludes, as a result of the preliminary investigation, that 
there is not sufficient basis for a further consideration of the matter, he shall so 
advise the informant. The latter may, if he desires, appeal from this decision of 
the Chairman by filing a statement of the complaints, supported by appropriate 
affidavits, for consideration by the Committee. 

5. If the accused practitioner denies the charges or controverts the alleged 
facts, and the Committee concludes that the matter should be further investigated, 
the Chairman shall advise the informant that it will entertain a formal complaint 
against the accused practitioner, who shall be designated the respondent. 

6. A formal complaint filed against a practitioner shall be accompanied by 
supporting affidavits as to the material facts and a signed statement to the effect 
that the complainant intends to prosecute the respondent before the Committee. 

7. The respondent shall be furnished by registered mail with copies of any 
complaint made against him, accompanied by a request that he answer such com- 
plaint in writing addressed to the Committee within such reasonable time as is 
fixed by the Chairman for that purpose, which time may be extended by the Chair- 
man on his own initiative or upon the respondent’s request. 

8. If the Chairman sees fit, he may advise respondent that the latter may waive 
an oral hearing and submit evidence in his behalf by affidavit. 

9. If the allegations in support of the complaint be admitted or not contro- 
verted by respondent, the matter shall be submitted to the Committee after re- 
spondent is given sufficient time to prepare and file in writing any desired argument. 
If he so desires, he shall be given an opportunity for oral argument before the 
Committe, either in person or by attorney. 

10. If respondent’s answer denies or controverts any material allegation or 
statement in the complaint and supporting affidavit or affidavits, the matter shall 
be set for hearing at such time and place as may be determined by the Committee 
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or the Chairman. Testimony may be taken in advance of the hearing before such 
person or persons as the Committee or the Chairman may designate, in such manner 
and at such time and place convenient to the respondent as the Chairman or the 
Committee may determine. At the hearing, and also in taking testimony in ad- 
vance of the hearing, respondent shall be given every reasonable opportunity to 
present testimony and argument in defense, to cross examine adverse witnesses, 
and to be represented by counsel. Testimony and argument at the hearing before 
the Committee, as well as the testimony, if any, taken in advance of the hearing, 
shall be taken down by a reporter, reduced to writing and kept in the files of the 
Committee. 

In a case where the Interstate Commerce Commission has held a hearing and 
made findings of fact regarding the ethical or professional conduct of a practitioner, 
the Committee may, in its discretion, without hearing make recommendations to 
the Executive Committee as to the censure or disbarment of the practitioner based 
on the facts found by the Interstate Commerce Commission. ; 

11. Unless specifically directed by the Executive Committee, no public hearing 
shall be held in connection with any charge or complaint against an accused prac- 
titioner and all matters in connection therewith shall be regarded as confidential 
until such time as the Committee’s decision is published by order of the Executive 
Committee or the Association. 

12. When the matter has been submitted to the committee for decision, either 
after hearing and/or argument, or by agreement of respondent upon the facts, or 
after respondent has refused or failed after a reasonable time to make any reply 
or defense to the complaint, the Committee shall proceed to consider the matter. 
If the Committee is of the opinion that no grounds for action exist, it shall so 
notify the Executive Committee and, upon approval by the latter Committee, 
shall so notify complainant and respondent. If the Committee concludes that it 
should recommend censure or disbarment of respondent, it shall transmit a brief 
statement of the case and its recommendations, including minority views, if any, 
to the Executive Committee. The latter, if it approves the recommendations of 
the Committee on Professional Ethics and Grievances, shall submit such statement 
and recommendations to the Association at the next succeeding meeting of the Asso- 
ciation for consideration as contemplated by Article VI, Section 2, of the By-Laws. 
Such consideration by the Association shall be in executive session and shall be 
considered confidential except as may be made public by the Executive Committee. 

13. The failure of an interrogated respondent who is a member of the Asso- 
ciation to answer interrogatories under Rule 2, or to answer a complaint under 
Rule 7, or to answer any proper inquiry in connection with such complaint at any 
stage of the proceeding, shall be sufficient ground for forfeiture of such member- 
ship. It shall be the duty of any member of the Association who is associated with 
other practitioners as a partner in a firm practicing before the Commission to an- 
swer the Committee’s inquiries in respect to any matter which has been handled by 
that firm under its firm name, regardless whether or not such matter was handled 
by an employee or partner who is not a member of the Association, provided that 
such answer would not violate the confidences of a client. Failure or refusal of a 
member of the Association under the circumstances indicated in this rule to answer 
interrogatories, inquiries or complaints, shall be brought to the attention of the 
Executive Committee for appropriate action. 
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14. Any duty prescribed herein as that of the Chairman may be by him or by 
the Committee delegated to any Acting Chairman or to any Chairman of a Sub- 
Committee. 

15. If the preliminary investigation reveals a dispute as to the facts, or as to 
the existence of a satisfactory explanation of the conduct complained of, and the 
informant fails or refuses to file a formal complaint as contemplated by Rules 5 
and 6, or abandons such complaint, the Committee may, if it considers such course 
appropriate, ask the Executive Committee to request the President to communicate 
the facts, without recommendation, to the Interstate Commerce Commission for 
whatever action the latter may deem appropriate. 


16. If the Committee concludes, for any reason, after preliminary investigation, Com 
or at any other stage of the investigation, that the matter under consideration end 
should be brought to the attention of the Commission without awaiting considera- ally 
tion at a meeting of the Association, it shall follow the course outlined in Rule 15. qua 

as t 
und 
PART III. rule 


ComMMITTEE MEETINGS 


Meetings of the Committee may be called by the Chairman at such times and 
places as he may deem appropriate and convenient for the members of the Com- 
mittee, and shall be called by him upon request of any three members of the Com- 


mittee. Presence of a majority of the Committee at any meeting so called shall adn 
constitute a quorum for all purposes of the foregoing Rules, but Committee mem- cha 
bers unable to be present may express their views and vote by letter addressed to pra 
the other members of the Committee not later than 5 days after the date set for ing 
. such meeting. Note of such expression or vote shall be appended to the minutes of qui 


the meeting. Reasonable notice of the time and place of each meeting, with indi- 
cation of any special matters or subjects proposed to be considered at that meeting, 
shall be given by the Chairman to each other member of the Committee in such pe 
manner as he may deem appropriate. les 
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INFORMAL OPINIONS OF COMMITTEE 
ON PROFESSIONAL ETHICS AND GRIEVANCES 


Informal Opinion No. 1. 
(3-31-31) 
STATEMENT OF FAcTs 


Applicants for admission to practice before the Interstate Commerce 
Commission under rule 1-B of the Rules of Practice sometimes solicit 
endorsements by practitioners who do not know the applicant person- 
ally and have no information concerning the applicant’s experience and 
qualifications. The committee has been asked for an informal opinion 
as to the propriety of certifying to the qualifications of an applicant 
under such circumstances and recommending his admission under the 
rules. 


OPINION 


Canon 38 of the Code of Ethics provides in part as follows: 


“The practitioner should aid in guarding the bar of the Commission against 
admission thereto of candidates unfit or unqualified because deficient in either moral 
character or education. A practitioner should propose no person for admission to 
practice before the Commission unless from personal knowledge or upon reasonable 
inquiry he sincerely believes and is able to vouch that such person possesses the 
qualifications prescribed in the Commission’s rules of practice.” 


These provisions require a practitioner to refuse to certify any 
person as qualified for admission to practice before the Commission un- 
less he possesses a sincere belief derived either from direct personal 
knowledge or from reasonable inquiry that the applicant is qualified. 
If such belief is lacking either because the facts available are not suffi- 
cient to form an opinion or because they leave some doubt as to the 
applicant’s qualifications, the practitioner should refuse to sign the cer- 
tificate. All practitioners owe a solemn duty both to the Commission 
and to their profession to adhere scrupulously to this principle. No 
considerations of personal friendship or professional advantage should 
be permitted to interfere in the slightest with its strict performance. 
Only in that manner can the dignity of the Commission and the honor 
of the calling be upheld. 


Informal Opinion No. 2. 
(4-21-32) 
STATEMENT OF Facts 
The Traffic World carries a directory of attorneys at law practicing 
before the Interstate Commerce Commission and has done so for the 


past 15 or 20 years. The Committee has been asked for an informal 
opinion as to the propriety of this directory page. 
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OPINION 


Canon 32 of the Code of Ethics reads in part as follows: 


“The publication or circulation of ordinary simple business cards, being a mat- 
ter of personal taste or local custom, and sometimes of convenience, is not improper. 
But solicitation of employment by circulars or advertisements, or by person com- 
munications or interviews, not warranted by personal relations, is unethical.” 


Canon 33 reads as follows: 


“The simple professional card mentioned in Canon 32 may with propriety con- 
tain only a statement of the practitioner’s name (and those of his associates), occu- 
pation, address, telephone number, and special branch or branches of practice. Such 
cards may be inserted in reputable lists and may give authorized references, or 
name clients with their permission.” 


It is the opinion of the Committee that professional cards in the 
directory of attorneys in the Traffic World which comply strictly with 
the foregoing provisions are not improper. 


(Reconsidered 9-8-39) 
PUBLICATION OF PROFESSIONAL CARDS 


In Informal Opinion No. 2, rendered April 21, 1932, this Committee 
ruled that the publication by a practitioner before the Commission of a 
professional card, strictly conforming to the provisions of Canon 33, on 
the directory page of the Traffic World is not improper under Canon 32. 
Effective January 1, 1939, the American Bar Association by its amended 
Canon 43 does not countenance the publication by an attorney of such a 
professional card, it being improper under the amended canon for an 
attorney to permit the publication of his name in any law list not ap- 
proved by the American Bar Association. The approved law lists do 
not include the Traffic World. This difference between the canons of 
our Association, as interpreted, and those of the American Bar Associa- 
tion has led this Committee to give further consideration to Informal 
Opinion No. 2. 

A subcommittee has made a careful study of this matter and has 
unanimously concluded that Informal Opinion No. 2 should stand with- 
out change. The Committee, after consideration of the report by the sub- 
committee, has reached the same conclusion. Our Canons of Ethies apply 
equally to both lawyer and non-lawyer practitioners. The Committee is 
unwilling to recommend disapproval of publication by non-lawyer prac- 
titioners of professional cards, conforming to Canon 33, in the Traffic 
World. Canons 32 and 33 are applicable without distinction to both 
lawyer and non-lawyer practitioners. If these canons are construed as 
forbidding such professional cards such an interpretation must apply 
without distinction to both classes of practitioners before the Commis- 
sion. In the nature of things this interpretation of Canons 32 and 33 
of the Association of Interstate Commerce Commission Practitioners 
does not relieve attorneys of their independent responsibilities under 
the Canons of Ethics of the American Bar Association. 
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Informal Opinion No. 3. 
(10-23-35) 


Upon enactment of the Motor Carrier Act, inquiry was made as to 
the ethical propriety of a practitioner circularizing a letter to motor 
earriers generally, directing their attention to the requirements of the 
new act, their far reaching effect upon the motor carrier industry, and 
suggesting that proper compliance therewith necessitates the services 
of those specially skilled. The proposed letter further invites confer- 
ences and interviews with the obvious view to the employment of the 
writer thereof for the rendition of such services. 

The circulation of a letter of such character and in such manner by 
any practitioner is plainly contrary to the express language of Canon 
32. The circulation would not be limited to those to whom its distribu- 
tion is sanctioned by personal relations with the writer, and the evident 
purpose of the communications is the general solicitation of employment 
throughout the industry. It is manifestly not in keeping, either in sub- 
stance or as to distribution, with either the letter or the spirit of that 
provision in the Canon which declares that: 


“Solicitation of employment by circulars or advertisements, or by personal 
communications or interviews, not warranted by personal relations, is unethical.” 


If desired, as a matter of personal taste, or in keeping with local 
custom, it is not improper, however, for practitioners to publish and 
circulate, as provided in Canons 32 and 33, ordinary simple business 
ecards containing only a statement of the practitioner’s name (and those 
of his associates), occupation, address, telephone number, and the name 
of the special branch or branches of practice, such as motor carrier 
practice, in which he engages. 


Informal Opinion No. 4. 
(3-23-42) 


Motor Carrier No. | filed an application which was granted by a decision of the 
Commission, confirming certain grandfather rights between points in Zone “A” and 
all points in three designated States. Petition for reopening, reconsideration and 
rehearing was filed by rail lines and later by Motor Carrier No. 2, which asserted 
grandfather rights between Zone “A” and all points in one County in one of the 
States covered by the application of Motor Carrier No. | and insisted that Motor 
Carrier No. | had never engaged in operation between points in Zone “A” and 
points in that one County. In filing this petition, Motor Carrier No. 2 was rep- 
resented by “X.” Thereafter, Motor Carrier No. | admitted that it had not engaged 
in operation between points in Zone “A” and points in the one County and was 
not entitled, by virtue of any rights under the grandfather clause, to a certificate 
covering operation between points in Zone “A” and points in that County, and 
has asked that its application be amended and dismissed so far as it relates to such 
operation. 
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Motor Carrier No. | now desires to employ “X” to represent it in the future 
handling of its application before the Commission, and Motor Carrier No. 2 has 
stated in writing that it does not in any way object but on the other hand expressly 
consents that “X” may accept such employment by Motor Carrier No. 1. 

The Committee has been asked by “X” for an informal opinion as to the pri- 
priety of his accepting this offered employment by Motor Carrier No. 1, in view 
of the provisions of Canon No. 9. 

The Committee is of the opinion that the acceptance of the employment by 
“X” would not be in violation of Canon No. 9, or of Canon No. II, to the extent 
it might appear to be a withdrawal or release from employment by Motor Carrier 
No. 2 as provided for in Canon No. II. 


Interpretations of Canons Nos. 17, 32 and 39. 


“Resolved that the Association of Practitioners adopts as a proper interpreta- 
tion of its Canons Nos. 17, 32 and 39 and as a construction thereof giving effect to 
the ethical standards intended to be effectuated thereby, the conclusions stated upon 
the facts recited in the following proposed Informal Opinion of the Committee on 
Professional Ethics and Grievances: 

A practitioner is an unsalaried officer in a publishing organization in which he 
has a financial interest. The organization advertises the sale of its books and other 
traffic services, including a consultation service on all transportation law questions 
to be rendered to the organization’s patrons by such practitioner, whose ability and 
the excellence of whose legal services and advice are extolled in the advertising liter- 
ature of the organization. In some instances the consultation service is rendered 
at a separate annual fee charged by the organization, while in others it is included, 
without any stated separate charge, as a bonus to induce the sale of the organiza- 
tien’s books. 

1. Such direct association and financial connection between a practitioner and 
any lay agency, personal or corporate, for whose patrons the practitioner renders 
such legal advice necessarily involves a division of the compensation, whether sep- 
arately stated or not, for the practitioner’s legal services, either directly or indi- 
rectly, and is a violation of both the letter and the spirit of Canon 17. 

2. The issuance of literature containing laudatory statements of the character 
described concerning a practitioner by any lay agency, personal or corporate, of 
which the practitioner is an officer or with which he is connected in any other posi- 
tion of responsibility, constitutes (a) the solicitation of employment by adver- 
tisements, (b) the procuring of business by indirection through touters and (c) the 
inspiring of self-laudation, in violation of both the letter and the spirit of Canon 32. 

3. The rendition by a practitioner of legal advice to patrons of any lay agency, 
personal or corporate, in their status as and because they are such patrons, neces- 
sarily interjects the lay agency between the practitioner and those to whom such 
legal advice is rendered. 

The practitianer’s conduct in such circumstances violates Canon 39, because in 
the performance of his duties he is not free from the interest of the intermediary 
nor is his responsibility direct to the client as is plainly required by that Canon.” 
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Interpretation of Canon No. 40. 


In its Annual report of 1937-1938, this Committee recommended a 
modification of this canon (No. 40) so as to place a five-year limitation 
upon the provisions thereof. This recommendation was referred back 
to the Committee for further study and report at the next meeting. 

Under a broad interpretation Canon 40 would operate with great 
severity upon any Examiner of broad experience who might engage in 
private practice. On the other hand, regardless of lapse of time it would 
seem to be unethical for a government employee to act as a practitioner 
for private interests on the precise issues as to which he at any time 
adjudicated as a government employee. As the Committee pointed out 
in its report of last year. there is no objection to the ‘‘ principle imbedded 
in the canon.’’ The objection arises from the harsh operation of the 
canon under a very broad interpretation. No information has been pre- 
sented to the Committee showing any harshness in the observance of this 
eanon in actual practice. The Committee doubts that a broad interpre- 
tation of the canon would ordinarily be justified. The mere lapse of 
time is not sufficient alone to remove in all cases the impropriety of a 
practitioner acting as an advocate on the ‘‘specific question’’ which he 
had as a government employee investigated or passed upon in a judicial 
or quasi-judicial capacity. The Committee, therefore, makes no recom- 
mendation regarding the modification of Canon 40. 












Meetings of Regional Chapters 


District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 
910 South Michigan Ave., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Edwards F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 
Edmund M. Brady, Chairman, 2280 Penobseot Building, Detroit, 
Michigan. 
Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 
Walter L. Sewrey, President, Andersen Corporation, Bayport, 
Minnesota. 
Meets: 6.00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 





N. B.: Members within each of the several districts may at their own expense witn 
the + of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December. 1939, JourNat.) 
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Pittsburgh Chapter 
William W. Collin, Jr., Chairman, 928 Frick Building, Pittsburgh, 
Pennsylvania. 
Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





The Power of the I. C. C. to Short Haul Railroads Against Their Con- 
sent under Law of 1940—Address Before Chicago Chapter 


Mr. C. R. Hillyer, Attorney-at-Law, and former Chairman of the 
Chicago Chapter, gave a very interesting talk before members and guests 
at the regular monthly meeting on March 8th in the Traffic Club Rooms 
of the Palmer House. 





Philadelphia Chapter Elects Officers 


At a meeting of approximately 40 members of the Association of 
Interstate Commerce Commission Practitioners held in the quarters of 
the Traffic Club of Philadelphia on February 27th the Philadelphia 
District Chapter was formally organized and the following officers 
elected : 


Chairman: Dr. G. Lloyd Wilson, Professor of Transportation and 
Public Utilities, University of Pennsylvania, 203 Logan Hall, Philadel- 
phia 4, Pennsylvania. 


Vice-Chairman: R. S. Mawson, T. M., A. C. F.-Brill Motors Com- 
pany, 62nd & Woodland Avenue, Philadelphia 42, Pennsylvania. 


Seoretary-Treasurer: E. H. Breisacher, Northern Pacific Railway 
Co., 123 South Broad, Philadelphia 9, Pennsylvania. 


Members of Executive Committee 

Lockwood W. Fogg, Jr., Attorney, Reading Company, 415 Reading 
Terminal, Philadelphia 1, Pennsylvania. 

C. J. Goodyear, T. M., The Philadelphia & Reading Coal & Iron 
Company, Reading Terminal, Philadelphia 5, Pennsylvania. 

J. K. Hiltner, G. T. M., United States Pipe & Foundry Co., Bur- 
lington, New Jersey. 

I. H. Schwartz, Attorney-at-Law, 1015 Chestnut Street, Philadel- 
phia 7, Pennsylvania. 
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Committee appointments were as follows: 


Speakers and Program Committee 


Joseph F. Eshelman, Chairman, General Counsel, The Pennsylvania 
Railroad, 1740 Broad Street Station Building, Philadelphia, Pennsyl- 
vania. 


Membership Committee 


L. A. Wright, Chairman, T. M., Fels & Company, 73rd St. and 
Woodland Avenue, Philadelphia 52, Pennsylvania. 


Attendance Committee 


J. B. Zink, Chairman, Liberty Trust Building, Broad & Arch 
Streets, Philadelphia 7, Pennsylvania. 


Transportation Policy Committee 


Porter L. Howard, Chairman, G. T. M., Sun Oil Company, 1608 
Walnut Street, Philadelphia, Pennsylvania. 


Publicity Committee 


J. K. Hiltner, Chairman, G. T. M., U. S. Pipe & Foundry Company, 
Burlington, New Jersey. 


Following the business meeting, Wilbur LaRoe, Jr., Esquire. former 
President of the National Association of I. C. C. Practitioners, spoke on 
““Transportation—1946’’ (Mr. LaRoe’s speech is printed elsewhere in 
this issue of the JouRNAL), and in addition outlined the function and 
ideals of the new Chapter. He also brought greetings from National 
headquarters as well as from members of the Interstate Commerce Com- 
mission. 

The next meeting will be held in April at the call of the Chairman. 
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John C. Blandy, 
ton Street, 
sey. 

Ralph E. Brandt, f° Ass’t Gen’l Frt. 
Agt., A. T. & S. F. Ry. Co., 114 San- 
some St., San Francisco, Calif. 

Frank J. Gollings, (A) G. S. C., Office 
Chief of Staff, Legislative & Liaison 
Division, 3C878 Pentagon, Washing- 
ton 25, D. C. 

Edward P. Gribbin, (A) 216 Midland 
National Life Insurance Bldg., Water- 
town, South Dakota. 

Milton W. Hardy, (A) 710 Ritz Build- 
ing, Tulsa 3, Oklahoma. 


Gunther Jacobson, ) 36 West 44 Si., 
New York 18, N. 


Harris J. Latta, Jr., wnt 1815 Packard 
Building, Philadelphia 2, Pennsylvania. 


T. F. Luedtke, (B) 210 Perkins Street. 
Oakland 10, California. 


(A) 20 South Burling- 
loucester City, New Jer- 


List of New Members* 


Russell F. Lundy, (A) 1000 Fleming 
Building, Des Moines 9, lowa. 


Frank P. Motherway, (A) 418 Olive 
Street, St. Louis 2, Missouri. 


Francis J. Melia, (A) General Attorney 
Union Pacific Railroad Co. 14i€ 
Dodge Street, Omaha, Nebraska. 

Vernon C. Ryder, (A) Assistant General 
Attorney, Lehigh Valley Railroad, 143 
Liberty Street, New York 6, N. Y. 

Wm. & Sapp, (A) 20 East Fourth St., 
P. O. Box 306, Panama City, Florida. 

Lawrence S. Simon, (A) I! Park Place, 
New York, N. Y. 

Talbot A. Steel, (A) Gulf, Mobile and 
Ohio Building, Mobile, Alabama. 

Van Holgren Tanner, (A) University 
Overland Express, Inc., 852 McGrath 
Highway, Somerville 45, Massachu- 
setts. 

Julian Underwood, (A) 510 Okla- 
“a Building, Tulsa, Oklahoma. 


Reinstated as Member 


Homer L. Armstrong, (A) 1109 South 
Main Street, Kokomo, Indiana 


Membership Resumed—Formerly in Military Service 


Drew L. Carraway, (A) 1101-15th St., 
N. W., Washington 2, D. C. 


George E. Bourne, (B) The Specialty 
Papers Company, Dayton, Ohio. 


Robert S. Crossland, (A) Brix Building, 
Fresno 1, California. 


Charles F. Davis, (B) Traffic Research 
Institute, 6 South Adolph Avenue, 
Akron 4, Ohio. 





* Elected to membership in March, 1946. 


William S. Hope, (A) P. O. Box 816, 
Charleston, South Carolina. 


Harvey F. Krogman, Transportation 
Com’r, (B) Chamber of Commerce. 
St. Joseph 2, Missouri. 


Curry J. Martin, (A) Suite 815—77 West 
Washington St., Chicago 2, Illinois. 


Francis J. Ortman, (A) 735 Transpor- 
tation Building, Washington 6, D. C. 


